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In the District Court of the United States 
for the District of Oregon 


No. E 9471 


UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 


COLUMBIA RIVER PACKERS ASSOCIATION, 
a corporation; BAKER’S BAY FISH COM- 
PANY, a corporation; and H. J. BARBEY, 

Defendants. 


CITATION ON APPEAL. 


The President of the United States of America, 
To United States of America, plaintiff, the State 
of Oregon, and the State of Washington, pcti- 

tioners for leave to intervene, GREETING: 
WHEREAS, the above named defendants Co- 
lumbia River Packers Association, a corporation, 


vs. U.S. of America et al. 3 


Baker’s Bay Fish Company, a corporation, and 
H. J. Barbey, have appealed to the United States 
Circuit Court of Appeals for the Ninth Cirewt from 
the decree rendered and entered in the District 
Court of the United States for the District of Ore- 
gon, on the 9th day of August, 1935, in favor of 
the said plaintiff, United States of America, and 
against the said defendants, and have given the 
security as required by law, therefore 
You, and each of you, are hereby cited and ad- 
monished to be and appear in the United States 
Circuit Court of Appeals for the Ninth Circuit, at 
the court room thereof, in the Citv of San Fran- 
cisco, State of California, within [1*] thirty (380) 
davs from the date hereof, to show cause, if any 
there be, why the Findings and Conclusions of said 
District Court in said cause and said Decree should 
not be reversed and corrected and why speedy jus- 
tice should not be done to the parties in that behalf. 
Given under my hand at Portland, Oregon, in 
said District of Oregon, this Ist day of November, 
1935. 
CHARLES C. CAVANAH 
Judge of the United States District 
Court for the District of Oregon, 
presiding in the above cause. [2] 


Due and timely service of the attached Citation 
on appeal of defendants by receipt of a true copy 


*Page numbering appearing at the foot of page of original certified 
Transcript of Record. 
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thereof, acknowledged this 3d day of November, 
1935. 


G. W. HAMILTON 
Attorney General of the 
State of Washington 
R.G. SHARPE 
Assistant Attorney General of the 
State of Washington 
Attorneys for the State of Washington. 


State of Oregon, 
County of Multnomah, 
District of Oregon.—ss. 


Due and timely service of the foregoing Citation 
on Appeal, together with receipt of a copy thereof, 
duly certified as such by A. E. Clark, one of the 
attorneys for defendants-appellants, is hereby ad- 
mitted at Portland, Oregon this 3rd day of Novem- 
ber, 1935. 


JT. H. VAN WINKLE 

Attorney General of the State of Oregon. 
RALPH E. MOODY 

Attorney for the State of Oregon. 


District of Oregon, 
State of Oregon, 
County of Multnomah.—ss. 


Due service of the within Citation on Appeal is 
hereby accepted in Multnomah County, Oregon, this 
3rd day of November, 1935, by receiving a copy 
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thereof, duly certified to as such by A. E. Clark 
of Attorneys for Defendants. 
EDWIN D. HICKS 
Of Attorneys for Plaintiff. 


[Endorsed]: Filed Nov. 2, 1935. [3] 


In the District Court of the United States for the 
District of Oregon. 


March Term, 1935. 


BE IT REMEMBERED, That on the 10th day 
of June, 1935, there was duly filed in the District 
Court of the United States for the District of 
Oregon, a SECOND AMENDED BILL OF COM- 
PLAINT, in words and figures as follows, to wit: 

[4] 
[Title of Court and Cause. ] 


SECOND AMENDED BILL OF COMPLAINT 


COMES NOW the United States of America, 
by Carl C. Donaugh, United States Attorney for the 
District of Oregon, and Edwin D. Hicks, Assistant 
United States Attorney, under direction of the 
Attorney General of the United States, and, after 
leave of court having been duly had and obtained, 
files this, its Second Amended Bill of Complaint, 
and for its cause of suit against the above-named 
defendant alleges: 

lig 

That on the 21st day of October, 1864, the Legis- 
lative Assembly of the State of Oregon passed an 
Act entitled: 
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“AN AC'E to grant to the United States all 
right and interest of the State of Oregon to 
eertain tide lands herein mentioned. 

‘Section I. There is hereby granted to the 
United States, all right and interest of the State 
of Oregon, in and to the land in front of Fort 
stevens, and Point Adams, situate in this 
state, and subject to overflow, between high and 
low tide, and also to Sand Island, situate at the 
mouth of the Columbia River in this State; 
the said island being subject to overflow be- 
tween high and low tide.”’ 


That ever since the passage of said Act, plain- 
tiff has been in possession of said Sand Island and 
has so possessed the same as a military reservation 
of the United States and is now the exclusive owner 
thereof and entitled to the immediate and exelu- 
sive possession thereof. [5] 


II. 

That during all the times herein mentioned said 
Sand Island was located within the estuary of the 
(‘olumbia River, United States of America, within 
Clatsop County, State of Oregon, and within the 
jurisdiction of this Court. 


IU. 

That the said tract of land called ‘‘Sand Island’’ 
is located and described upon a certain official map 
and chart prepared by the War Department of the 
United States for the year 1938, which said official 
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map and chart of said Sand Island, showing the 
location thereof in the said Columbia River and 
within the State of Oregon, and also showing the 
location of the said main north channel of the 
Columbia River, is attached to the original bill of 
complaint filed herein, marked Exhibit ‘‘A’’, and 
the same is by reference made a part of this sec- 
ond amended complaint, which said Exhibit ‘‘A’’ 
shows the location of said Sand Island to be east 
and south of the said north ship channel of the 
Columbia River. 
IV. 

That the waters of the Columbia River adjacent 
to Sand Island and are frequented by salmon, and 
the beach or spit on the west and southwest end 
of Sand Island is peculiarly adapted to the draw- 
ing of seines and floating fishing gear,and said 
waters are immensely valuable for the purpose of 
seining for salmon. 

V. 

That during all the times herein mentioned the de- 
fendant, Columbia River Packers Association, was 
and now is a corporation, organized under the laws 
of the State of Oregon and engaged in the business 
of fishing for salmon and owning and operating 
eanneries, and the defendant, Baker’s Bay Fish 
Company, is a subsidiary corporation of said de- 
fendant, Columbia River Packers Association, and 
all of the capital stock thereof is owned and/or 
controlled by said defendant, Columbia [6] River 
Packers Association, so that the said Baker’s Bay 
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Tish Company is the corporate agent of said Co- 
lumbia River Packers Association. 


VI. 

That during all the times herein mentioned the 
defendant, Baker’s Bay Fish Company, was and 
now is a corporation organized under the laws of 
the State of Washington, engaged in the business 
of fishing in the waters of the Columbia River 
hereinafter described. 


VII. 

That on or about the Ist day of May, 1930, the 
defendants, H. J. Barbey and the Columbia River 
Packers Association, a corporation, leased from 
plaintiff, for seming purposes only, for a period of 
five years, the land on the south side of Sand 
Island, which is described as Sites No. 1, 2, 3, 4, 
and 5 in said lease, and which is well known to all 
of the defendants herein, and which is more par- 
ticularly described and mapped in that certain 
cause of Strandholm v. Barbey, 144 Or. 705, 26 P. 
(2d) at page 48, to which reference is hereby made, 
and the same is hereby incorporated herein by this 
reference the same as if said descriptions were fully 
impleaded herein. 

VIII. . 

That defendants, after having occupied said Sand 
Island under the terms of said lease for two suc- 
cessive seasons, to-wit: for the years 1930 and 1931, 
thereupon secured a cancellation of said lease and 
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abandoned said premises; that beginning in 1982, 
and through the years 1933 and 1934, the said de- 
fendants have continued to use the properties here- 
inabove deseribed without paying plaintiff any 
rental therefor, and, if not restrained by this court, 
will occupy said premises during the fishing season 
of 1935; that preparations for the fishing of said 
premises for the season of 1985 have been made 
aud said defendants, and each of them, have threat- 
ened and do now threaten to enter upon said Island 
and appropriate said premises for the uses of fish- 
ing and to the irreparable injury and damage of 
plaintiff. [7] 
TEX: 

That the defendants, H. J. Barbey and Columbia 
River Packers Association and Baker’s Bay Fish 
Company, operate four fish seines, each being over 
1250 feet in length, over said premises belonging 
to plaintiff, and take from plaintiff’s said premises 
Immense quantities of salmon, and drag said seines 
upon the beaches; 1. e., the land between high and 
low tides. of said Sand Island, for the purpose of 
taking fish; that in connection with the said seining 
operations of said defendants, the said defendants 
keep on said Sand Island twenty-six or more horses 
and stable said horses in buildings constructed by 
defendants on the mainland of said Island. 


X. 
That defendants have no right, title or interest 
in and to said premises, and should be restrained by 
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order of this court from fishing said premises and 
occupying said premises. 


aT. 

That plaintiff has no plain, speedy or adequate 
remedy at law. 

WHEREFORE, Plaintiff prays a decree of court 
as follows: 

1. For an order of the Court, directing the de- 
fendant, Columbia River Packers Association, a cor- 
poration; Baker’s Bay Fish Company, a corpora- 
tion; and H. J. Barbey, to appear at a time fixed 
by this Court and show cause why the said defend- 
ants should not be enjoined and restrained from 
trespassing upon the said premises set forth in the 
complaint herein, and from seining said premises 
and the landing of fish thereon and using said 
premises for horses and men and carrying on said 
fishing and seining operations; 

2. That upon hearing of this cause the Court 
decree that defendants herein, and each of them, 
have no right, title or interest in and to those cer- 
tain premises lying in the Columbia River, south 
and west of Sand Island, or south and east of the 
main north ship channel [8] of the Columbia River, 
as shown by the government map for the year 
1933, and that the plaintiff 1s the owner and en- 
titled to the immediate and exelusive possession 
thereof, and that the court render a further decree 
restraining and enjoining the said defendants, and 
each of them, from using said premises in the man- 
ner aforesaid, or at all; 
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3. That plaintiff recover of and from defendants 
its costs and disbursements incurred herein. 
CARL C. DONAUGH 
United States Attorney for the 
District of Oregon. 
EDWIN D. HICKS 
Assistant United States Attorney. 


State of Oregon, 
County of Multnomah—ss. 


I, Edwin D. Hicks, being first duly sworn, de- 
pose and say: That I am duly appointed, quali- 
fied and acting Assistant United States Attorney 
for the District of Oregon; that I have read the 
foregoing Second Amended Complaint and know 
the contents thereof, and that the same is true ac- 
cording to my best knowledge and belief. 

EDWIN D. HICKS. 


Subseribed and sworn to before me this 8th day 
of June, 1935. 
[Seal] HUGH L. BIGGS 
Notary Public for Oregon. My commission ex- 
pires: 9/17/35. 


United States of America, 
District of Oregon—ss. 

Service of the within Second Amended Bill of 
Complaint is accepted in the State and District of 
Oregon this 8th day of June, 1935, by receiving a 
copy thereof, duly certified to as such by Edwin D. 
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Hicks, Assistant United States Attorney for the 
District of Oregon. 
JAY BOWERMAN 
Attorney for Columbia River 
Packers Assn., and Baker’s 
Bay Fish Company. 
CLARK & CLARK 
Attorney for H. J. Barbey. 


[Endorsed]: Filed June 10, 19385. [9] 


AND AFTERWARDS, to wit, on Monday, the 
10th day of June, 1935, the same being the 79th 
Judicial day of the Regular March Term of said 
Court; present the Honorable John H. McNary, 
United States District Judge, presiding, the fol- 
lowing proceedings were had in said cause, to 
wit: [10] 


[Title of Court and Cause. ] 


Now at this day upon motion of Mr. Edwin D. 
Hicks, Assistant United States Attorney, 

IT IS ORDERED that he be and is hereby per- 
mitted to file a second amended complaint herein, 
and 

IT IS ORDERED that the answer heretofore 
filed to the amended complaint stand as the answer 
to the second amended complaint herein. [11] 


nn a en eee ———_— 
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AND, to wit, on the 9th day of October, 1934. 
there was duly filed in said Court, an Answer to 
Amended Bill of Complaint, in words and figures 
as follows, to wit: [12] 


[Title of Court and Cause.] 
ANSWER TO AMENDED COMPLAINT. 


Now comes the defendants and, for answer to 
the amended complaint of the plaintiff herein, 


I. 

Admit that, on the 21st day of October, 1864, the 
Legislative Assembly passed an Act entitled as in 
Paragraph I of the amended complaint alleged. and 
that ever since the passage of said Act the United 
States has been the owner of the rights and prop- 
erties therein granted. In this connection the de- 
fendants aver that, in the main, Sand Island, re- 
ferred to in said Act, is and always has been vacant 
and unoccupied and no use thereof made by the 
plaintiff, except that parts have from time to time 
been leased for use in connection with fishing oper- 
ations. 

Jie: 

Admit that Sand Island is located m the lower 
waters of the Columbia river in Clatsop County, 
Oregon. 

IIT. 

Admit that a map attached to the original com- 
plaint (but not to the amended complaint) and 
marked Exhibit A, purports to show the location 
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of Sand Island. Deny that said map [13] properly, 
or at all, shows the location of the main, middle or 
north ship channel of the Columbia river, either 
as it existed when Oregon was admitted to the 
Union or as it exists at the present time. In this 
connection, the defendants allege that extending 
south and southeasterly from Cape Disappointment 
is a body of land commonly referred to as Pea- 
cock Spit; that said Peacock Spit extends to a 
point west and south of Sand Island, is not a part 
thereof but is now, and for many years last past 
was, a body of land having no connection with and 
constituting no part of Sand Island. In this con- 
nection, these defendants further allege that the 
boundaries of the State of Oregon were fixed by 
Act of Congress approved February 14, 1859 (11 
St. L., ch. 33, p. 383; Vol. I, p. 32, Oregon Code 
1930) which, so far as material here, reads as fol- 
lows: 

‘‘Beginning one marine league at sea, due 
west from the point where the forty-second 
parallel of north latitude intersects the same; 
thence northerly, at the same distance from 
the line of the coast lying west and opposite 
the state, including all islands within the juris- 
diction of the United States, to a point due 
west and opposite the middle of the north ship- 
ehannel of the Columbia river; thence easterly, 
to and up the middle channel of said river, 
and, where it is divided by islands, up the 
middle of the widest channel thereof, to a point 
near Fort Walla Walla.”’ 
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At the time said Act was passed, the north ship- 
channel referred to therein was south and east of 
Cape Disappointment and west and north of Sand 
Island. In the case of State of Washington vs. 
State of Oregon, wherein it was determined that 
Sand Island was within Oregon and that the north 
ship-channel referred to in the Act admitting Ore- 
gon into the Union passed north of Sand Island, the 
physical conditions existing in the lower waters of 
the Columbia River at the time of the admission 
[14] of Oregon into the Union were discussed and 
there is made a part of the opinion of the court a 
chart or map of Sand Island, Baker’s Bay, Cape 
Disappointment, Peacock Spit and the shoals and 
channels in the lower Columbia as shown by survey 
made by the United States Government and pub- 
lished in 1851 and there is also made a part of the 
said opinion another map or chart showing the 
changes in the contour and location of Sand Island 
at different times between 1851 and 1905. (211 U.S. 
127, 53 L. Ed. 118; 214 U. 8. 205, 53 L. Ed. 969). 
The northerly boundary of Oregon as fixed by said 
Act and in said decision of the supreme court of 
the United States is the southerly boundary of the 
State of Washington. 


IV. 

Admit that the waters of the Columbia river ad- 
jacent to some parts of Sand Island are shallow. 
This is particularly true of the waters to the north 
and east of Sand Island in the Baker’s Bay area. 
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Prior to certain physical changes which have oc- 
curred during the past two or three years due to 
the construction of dikes by the government, the 
break in the south jetty and other causes, the south 
and west shore of Sand Island, as shown by the 
heavy white line marking the boundaries of said 
Island on the map attached to the original com- 
plaint herein, was adapted to drag seine fishing 
operations and valuable for that purpose. There 
never was any sand spit or sand beach constituting 
a part of Sand Island along the south and west 
shore thereof. The shore of Sand Island to the south 
and west was such as is ordinarily found upon firm 
land between high and low water mark in tidal 
waters. 
V. 

Defendants admit that defendant Columbia River 
Packers Association for many years last past was, 
and now is, a corpora- [15] tion organized under 
the laws of the State of Oregon and engaged, among 
other things, in the shing industry and that it owns 
and operates canneries; admit that Baker’s Bay 
lish Company is a corporation, that a majority 
of the capital stock is owned or controlled by Co- 
lumbia River Packers Association. Deny that Ba- 
ker’s Bay Fish Company is the corporate agent of 
Columbia River Packers Association and aver that 
each of said corporations is a separate and distinct 
corporate entity and neither is the corporate agent 
of the other. 
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VI. 

Admit that Baker’s Bay Fish Company for 
many years last past was, and now 1s, a corporation 
organized under the laws of the State of Washing- 
ton and engaged, among other things, in the fishing 
industry in the waters of the Columbia river and 
elsewhere. 

VII. 

Admit that, on March 27th, 1930 (not May Ist as 
alleged in the amended complaint) the Secretary of 
War, acting for and on behalf of the United States 
of America, leased to the defendants H. J. Barbey 
and Columbia River Packers Association, for a 
period of five years from and after May Ist, 1930, 
but subjeet to revocation at any time at the will of 
the Secretary of War, the right to use certain parts 
of the southerly and southwesterly shore line of 
Sand Island for seining purposes only, the premises 
being known as Sites Nos. 1, 2, 3, 4 and 5. 

Admit that said lease and said Sites are referred 
to in the decision of the Supreme Court of the 
State of Oregon in the case of Strandholm vs. Bar- 
bey, 145 Ore. 427, 26 Pac. (2d) 46 (inaccurately 
cited in the amended complaint as 144 Or. 705, 26 
Pac. (2d) 48). 

Nau. 

Admit that under said lease defendants Columbia 
River [16] Packers Association and H. J. Barbey 
used the leased premises in connection with drag 
seine fishing operations during a part of the fish- 
ing season of 1930 and a part of the fishing season 
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of 1931. Due to physical changes, fishing on the 
leased premises beeame impracticable in 1931 and 
the said defendants, being no longer able to fish 
said leased premises because of such physical 
changes and being substantially evicted therefrom 
hy reason thereof, quit and abandoned said premises 
in August, 19381, and at uo time thereafter used 
or occupied the same or any part thereof for fish- 
Ing purposes or for any other purpose. Thereafter, 
and in May, 1932, the Secretary of War, acting in 
behalf of the United States of America, formally 
cancelled and terminated said lease. 

Deny each and every other allegation contained 
in paragraph VIII of the amended complaint. In 
this connection, the defendants allege that what the 
plaintiff in truth and in fact complains of in the 
amended complaint and what it in terms alleged 
and complained of in the original complaint herein 
was that the defendants under what purported to 
be a lease of a part of Peacock Spit from the State 
of Washington, and which was a lease lawfully 
entered into, the defendants were fishing said part 
of Peacock Spit described in the lease from the 
State of Washington, the plaintiff asserting in said 
original complaint what in truth and in fact it seeks 
to assert in the amended complaint that that por- 
tion of Peacock Spit leased to the defendants as 
aforesaid by the State of Washington is in fact 
within the State of Oregon. The situs of fishing op- 
erations of which the plaintiff complains is not 
on Sand Island but on Peacock Spit. 


us. GS. of Ameria et al. a9 


In this connection, these defendants allege that 
for upwards of seventy (70) years there has been 
a body of land, commonly referred to as Peacock 
Spit, extending, in early years, [17] southwesterly 
and, mm later vears, southeasterly from Cape Dis- 
appointment into the waters of the Columbia River. 
No part of Peacock Spit was at any time, or 1s now, 
within the boundary of the State of Oregon as fixed 
by the Act of Congress admitting it into the Union 
and as determined by the decision in the case of 
State of Washington vs. State of Oregon, supra. 
Peacock Spit and every part thereof has been 
within the State of Washington ever since said 
State was admitted into the Union. 

In May, 1928, the defendant Baker’s Bay Fish 
Company leased from the State of Washington, for 
fishing purposes, certain parts of Peacock Spit 
being the identical area embraced within the lease 
which said defendant now has with the State of 
Washington. On or about June 4, 1931, said lease 
was cancelled by the State of Washington and said 
premises reappraised and a lease thereon was offered 
at pubhe auction to the highest bidder and said 
premises were again leased to defendant Baker’s 
Bay Fish Company by the State of Washington for 
a period ending in December, 1932. Thereafter, and 
on December 22, 1932, the said premises were again 
leased to defendant Baker’s Bay Fish Companv by 
the State of Washington. That attached hereto, 
marked Exhibit A and made a part of this answer 
is a true copy of the lease last referred to bearing 
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date December 22nd, 1932. That said lease is still 
in full force and effect. On December 28, 1932, de- 
fendant Baker’s Bay Fish Company assigned and 
transferred unto the defendant H. J. Barbey a half 
interest in said lease, which transfer was consented 
and approved by the State of Washington on Janu- 
ary 5th, 1933. Said lease is the identical lease re- 
ferred to in paragraph LX of the original complaint 
herein wherein it was alleged that the defendants 
‘‘fraudulently entered into a pretended lease 
with the State of Washington, through its said 
Commissioner of Public Lands, for certain 
lands which were described as ‘ Peacock Spit’,’’. 
[18] 
That said premises so leased from the State of 
Washington are the premises upon which the de- 
fendants have been carrying on the fishing opera- 
tions referred to in the original complaint and in the 
amended complaint and said fishing operations have 
been confined entirely to the premises described in 
said lease. The premises upon which the defendants 
keep horses and maintain structures, referred to in 
paragraph XI of the original complaint and para- 
eraph IX of the amended complaint, are the prem- 
ises described in said lease with the State of Wash- 
ington. 

Pursuant to the laws of the State of Washington 
and before either of said leases was executed by 
the State of Washington to the defendant Baker’s 
Bav Fish Company, public notice was given that 
sueh lease would be executed to the highest bidder 
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for the fishing privileges therein to be granted, and 
an additional spe@ial notice in writing sent by the 
Commissioner of Public Lands of the State of 
Washington to all persons and concerns engaged in 
the fishing industry as packers, canners or operators 
of seming grounds. The subject-matter of each of 
said leases was sold at public auction to the highest 
bidder. Defendant Baker’s Bay Fish Company was 
the highest bidder, bidding the sum of $36,000.00 
a vear for fishing rights covered by the lease exe- 
euted in May, 1928; $7,500.00 a year for the lease 
executed in June, 1931; and $5,000.00 a year for 
the lease executed in December, 1932; the decrease 
in the rentals being due in part to physical changes 
in the structure of Peacock Spit, lessening its value 
for fishing purposes, the economic depression, and 
the unsatisfactory condition of the fishing industry. 
It was during this same period that the plaintiff in 
this suit was leasing to defendants Columbia River 
Packers Association and H. J. Barbey certain fish- 
ing rights on Sand Island for a consideration of 
about $37,000.00 a year and without any claim or 
pretense that the aforesaid leases for the State of 
Washington were upon Sand Island or in [19] any- 
wise conflicted with the leases executed by the 
United States for fishing rights on Sand Island. 
The premises leased by the State of Washington 
to defendant Baker’s Bay Fish Company as afore- 
said, being the identical premises upon which the 
defendants have carried on the fishing operations 
deseribed in the original complaint and in the 
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amended complaint herein, are not and never were 
a part of Sand Island and are not and never were 
within the State of Oregon. 

At no time since Oregon was admitted to the 
Union has it claimed that said premises or any part 
thereof were within the State of Oregon or exer- 
cised or claimed the right to exercise any jurisdic- 
WOM Owel: 11. 

At all times since the State of Washington was 
admitted into the Union, it has claimed and still 
claims that the premises in question and all other 
parts of Peacock Spit were and are within the said 
State and the right to exercise jurisdiction over 
them. Ever since the State of Washington was 
admitted into the Union it has exercised control and 
jurisdiction over said premises and all other parts 
of Peacock Spit for fishing purposes and other pur- 
poses and has from time to time issued licenses 
for fish traps and other stationary fishing apphances 
and gear to be maintained on said premises and has 
leased said premises for drag seine fishing. 

Since the State of Washington was admitted to 
the Union manv controversies have arisen with re- 
gard to fishing rights on Peacock Spit and in waters 
adjacent thereto, including the premises described 
in the lease, a copy of which is attached to this 
answer, being the identical premises to which the 
plaintiff refers in its original complaint and in its 
amended complaint herein. In all such controversies 
the courts of the State of Washington have assumed 
jurisdiction and adjudicated such [20] controver- 
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sies upon the undisputed assumption that the prem- 
ises were located within the State of Washington. 
The case of Williams Fishing Company vs. Savidge, 
as Commissioner of Public Lands of the State of 
Washington, 152 Wh. 165, 277 Pac. 459, was a suit 
brought to restrain the Commissioner of Public 
Lands of the State of Washington from executing 
to Baker’s Bay Fish Company, one of the defend- 
ants in this suit, the first lease executed by the 
State of Washington to said defendant, which lease 
was executed in May, 1928, and covered the identical 
premises, including Peacock Spit, described in the 
lease executed in December 22, 1932, a copy of which 
is attached to this answer as Exhibit A, being the 
identical premises upon which the defendants car- 
ried on the fishing operations described in the com- 
plaint and in the amended complaint herein and 
which lease additionally described lot 3, in the same 
section, township and range. The Supreme Court 
of the State of Washington assumed jurisdiction 
in said case, held that the Commissioner of Public 
Lands had authority to execute said lease and that 
the lease was valid. Various phases of the same con- 
troversy came before the Supreme Court of Wash- 
ington in two subsequent cases in which the validity 
of the lease was sustained (155 Wh. 448, 284 Pace. 
744; 164 Wn. 50, 2 Pac. (2d) 722). 

Long prior to 1925, the United States of America 
solicited and obtained a legislative grant from the 
State of Washington for use for military purposes, 
when such use became convenient or necessary, of 
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Peacock Spit, and all other tide lands lying within 
one and one and one-half miles of the south point of 
Cape Disappointment. In March, 1925, the Attorney 
General of the United States rendered an opinion to 
the effect that Peacock Spit was not a part of a mili- 
tary reservation; that the use thereof had been 
granted by the State of Washington to the United 
States for military purposes so long as the adjoin- 
ing shore lands were so used; that Peacock Spit was 
in the State of[21]Washington and that the State of 
Washington might legally permit fishing upon it 
and in the waters adjacent thereto (Op. Attorney 
General Vol. 34, pp. 485 and 486). The following is 
quoted from said opinion of the Attorney General 
(Vol. 2 Fed. Supp. p. 482): 

‘¢ “Hirst. Peacock Spit and all other tide 
lands lying within one and one-half miles of the 
southern point of Cape Disappointment were 
not reserved by the order of 1852, and do not 
belong to the United States, althongh the use 
of such lands has been granted by the State 
of Washington to the United States for military 
purposes, so long as the adjoining shore lands 
are so used. 

‘“¢Seeond. The State of Washington may 
legally permit fishing upon and in the vicinity 
of such tide lands.’ ”’ 


The premises in controversy in this suit are a part 
of the premises referred to in said opinion of the 
Attorney General. The United States of America 
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has repeatedly asserted in judicial proceedings and 
otherwise that the premises here in controversy 
were located within the State of Washington. In 
1930, in the District Court of the United States for 
the Western District of Washington, Southern Divi- 
sion, the United States of America, as Trustee and 
euardian of certain Indian tribes, brought two suits, 
one against defendant Baker’s Bay Fish Company 
and others upon claim that said defendant under 
lease of the premises in controversy in this suit from 
the State of Washington was interfering with and 
impairing the treaty fishing rights of the Indians. 
(U. S., as Trustee, ete. vs. McGowan; U. 8S. vs. 
Bakers Bay Fish Company, et al; 2 Fed. Supp. 
426). In each of said suits it was alleged that the 
premises in question were located in the State of 
Washington, and in the suit against Baker’s Bay 
Fish Company, et al, it was alleged that each year 
from time immemorial certain Indians were accus- 
tomed to fish the waters and locations along the 
north shore of the Columbia River, [22] 
‘‘and among others were certain locations situ- 
ated on the north bank of the Columbia River, 
in Pacific County, Washington, and on Peacock 
Spit, in Pacific County, Washington, opposite 
to and adjoining the Fort Canby Military Res- 
ervation, and being in Township Nine (9), 
North of Range Eleven (11), West of Wil- 
lamette Meridian.”’ 


It was further alleged in said complaint by the 
United States of America that the Indians had and 
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claimed to have the right to fish in certain par- 
ticular locations described as follows: 
“hose eertain tidelands situated in front 
of, adjacent to, or abutting upon Lots three 
(3) and four (4), Section nine (9), Township 
nine (9) north, of Range Eleven (11), West 
of the Willamette Meridian, including Peacock 
Spit, as shown upon the map of the mouth of 
the Columbia River prepared by the United 
States Engineer’s Office, Second Portland, Ore- 
gon, District of May, 1928.’ ”’ 


Lot Four (4) above described is the identical parcel 
of land described in the lease of the State of 
Washington to defendant Baker’s Bay Fish Com- 
pany, a copy of which is attached to this answer, 
and is the identical premises described in the prior 
leases which said defendant had from the State 
of Washington. In said suits the State of Wash- 
ington intervened and Judge Cushman assumed 
jurisdiction on the assumption that the premises 
were in the State of Washington and held that the 
Indians had not established any treaty rights as 
against the State of Washington or its lessee, 
Baker’s Bav Fish Company. The decision of Judge 
Cushman was affirmed by the Cireuit Court of Ap- 
peals (62 Fed. (2d) 955), and by the Supreme 
Court of the United States (Adv. Sh. No. 1. p. 87, 
Vol. 78 Lb. Ed, Get, 23,9933). 

In this connection the defendants further allege 
that the shallow channel cutting across Peacock 
Spit in a southwesterly and northeasterly direction 
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southerly of Cape Disappointment is not and never 
Was a natural channel. It was caused in this man- 
mer: four of five years ago “the “North Bernd’, a 
large sailing vessel, went [23] ashore on Peacock 
Spit at about where the southwesterly terminus of 
said channel is now located. It did not break up 
but, through the action of the winds, waves and 
tides, was slowly driven, during a period of a year 
or more, across Peacock Spit into the channel then 
existing between it and Sand Island and through the 
channel so cut water has continued to run with the 
ebb and flow of the tides since that time. 

These defendants in this connection further allege 
that this suit Involves a determination of the bound- 
arv line between the State of Oregon and the State 
of Washington: that said States are indispensable 
parties to this suit and this court has no jurisdiction 
over this suit. 

That this suit involves the determination of the 
title to land which the State of Washington claims 
to own and the right to lease and the State of Wash- 
Ineton is an indispensable party. That the lands 
and premises involved in this suit are not located 
within the State of Oregon but are located within 
the State of Washington, and are beyond the juris- 
diction of this court. 

1X. 

The defendants admit that they operate drag 
seines about 1250 feet in length, over and upon the 
premises leased from the State of Washington, pur- 
suant to the lease, a copy of which is attached to 
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this answer as ltxhibit A, and during the fishing 
season of 1934 took considerable quantities of salmon 
from the waters adjacent to said leased premises 
through the use of said drag seines. Defendants also 
admit that they have built and maintained struc- 
tures and keep some horses on the said leased 
premises. 

Deny that the said premises belong to the plain- 
tiff or that they are within the State of Oregon or 
that the defendants or either of them carry on any 
fishing operations on any property [24] belonging 
to the plaintiff or maintain any structures or 
keep any horses upon properties belonging to the 
plaintiff. 

xX. 

Deny the allegations contained in paragraph X 

of the amended complaint. 


XI. 

Deny the allegations contained in paragraph XI 
of the amended complaint. 

WHEREFORE defendants pray that this suit 
be dismissed; that they may recover their costs and 
disbursements, and have such further relief as may 
be just in the premises. 

A. KE. CLARK, 

M. H. CLARK, 

JAY BOWERMAN, 

GUY KELLY, 

Attornevs for Defendants. [25] 
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State of Oregon, 
County of Clatsop.—ss. 

I, H. J. Barbey, being first duly sworn, depose 
and say that I am one of the defendants in the above 
entitled cause; and that the foregoing answer is true 
as I verily believe. 

H. J. BARBEY 

Subscribed and sworn to before me this 8th day 
of October, 1934. 

[Seal] W. T. EAKIN 

Notary Public for Oregon. 


My commission expires Jany. 11, 1936. [26] 
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THIS LEASE, made and entered into this 22nd 
day of December, A. D. 1932, by and between the 
State of Washington, party of the first part, and 
Bakers Bay Fish Company, Ilwaco, Washington, 
party of the second part, 

WITNESSETH that for and in consideration of 
the sum of Five thousand and no/100 ($5,000.00) 
Dollars per vear, to be paid to the Commissioner 
of Public Lands of the State of Washington yearly 
in advance, and in consideration of the covenants 
hereinafter contained, the State of Washington doth 
lease, demise and let unto the party of the second 
part that tract or parcel of tide land of the second 
class, situate in Pacifie County, State of Washing- 
ton, and described as follows, to wit: 

That portion of the tide lands of the second 
class, owned by the State of Washington, situ- 
ate in front of, adjacent to or abutting upon the 
southerly side of lot 4, section 9, township 9 
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north, range 11 west, W.M., including Peacock 
Spit, lving southeasterly of the Main Channel 
Range, as shown upon the United States Coast 
and Geodetic Survey Chart No. 6151 of the 
Columbia River. 


This lease is issued under the provisions of sec- 
tion 126 of chapter 255 of the Session Laws of 1927, 
and is subject to the erant of the above described 
tract to the United States, under the provisions of 
section 150 of said chapter 255, for the period of 
five (5) vears from the date of this instrument. 

As a further consideration the following cove- 
nants are mutualy agreed to: 

The payment of the above mentioned annual rent 
to the Commissioner of Public Lands of the State 
of Washington yearly in advance is of the essence of 
this contract, and the same shall be, and is, a con- 
dition precedent to the execution and continuance 
of this lease or any rights thereunder, and if said 
annual rent shall not be paid on or before the date 
when due, this lease shall be null and void. 

The State of Washington reserves the right to 
approve any assignment of the whole or any interest 
in and to the within leasehold. 

The tide lands herein shall not be offered for sale 
except upon application of lessee, who shall have 
preference right to release at Iighest rate bid: pro- 
vided, however. and these rights are conditioned 
that lessee shall keep his lease in good standing. 

All improvements placed upon said land bv the 
lessee, capable of removal without damage to the 
land, where the lease is vielded to the state prior 
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to any application to purchase said land, may be 
removed by the lessee, or at his option may remain 
on the land subject to purchase or hire, and this 
lease is granted according to the provision of an 
act relating to lease, ete., of state lands, approved 
March 16, 1897 (as amended by section 2 of an act 
approved March 13, 1899, and acts amendatory 
thereof and supplemental thereto.) [27] 

All piling or other improvements placed upon the 
above described tide lands shall attach to and become 
a part of the realty unless moved or sold under the 
provision of the said act relating to lease, ete. of 
state lands, approved March 16, 1897, and acts 
amendatory thereof and supplemental thereto within 
three vears after termination by surrender or limita- 
tion of lease or re-lease. 

No statutory right vested in lessee is waived here- 
by, and lessee expressly agrees to all covenants here- 
in and binds himself or themselves for the payment 
of rent as hereinbefore set out. 


THE STATE OF WASHINGTON 
C. V. SAVIDGE, 

Commisisoner of Public Lands 
By: W. M. DUNCAN, 

Assistant Commissioner of Public Lands 
BAKERS BAY FISH COMPANY 
By W. L. THOMPSON, 

Pres. 
Lessee 
P. O. Address c/o Barbey Packing Co. 
P. O. Box 449 Astoria, 
State of Oregon. 


Witnesses as to Lessee 
A. H. Whittle 
Geo. Perkin 
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District of Oregon, 
State of Oregon, 
County of Multnomah.—ss. 


Due service of the within ANSWER TO 
AMENDED COMPLAINT is hereby accepted in 
Multnomah County, Oregon, this 9th day of October, 
1934, by receiving a copy thereof, duly certified to 
as such by M. H. Clark, of attorneys for defendants. 

EDWIN D. HICKS, 
of Attorneys for Plaintiff. 


[Endorsed]: Filed October 9, 1934. [28] 


oe 


AND AFTERWARDS, to wit, on the 8th day 
of July, 1935, there was duly filed in said Court, 
an OPINION OF THE COURT in words and fig- 
ures as follows, to wit: [29] 


[Title of Court and Cause. ] 
OPINION 


Carl ©. Donaugh, United States District Attorney 
Edwin D. Hicks, Assistant United States District 
Attorney 
Portland, Oregon, 
Attornevs for Plaintiff. 
Clark & Clark, Portland, Oregon 
Jay Bowerman, Portland, Oregon 
Attorneys for the Defendants. 


CAVANAH, District Judge. 
The suit is in equity brought by the United States 
claiming ownership and exclusive possession of the 


vs. OS. of America ef al. 33 


premises lying in the Columbia River south and west 
of Sand Island and south and east of the main North 
Ship-Channel of the River and that the defendants 
be enjoined from using the same in carrying on 
fishing and seining operations. 

The principal issue raised by the pleadings and 
presented by the evidence is whether the lands in 
dispute are accretions to Sand Island and located in 
the State of Oregon, and if so do they belong to the 
United States, and if not so located, are they a part 
of Peacock Spit situated in the State of Washington 
extending southeast from Cape Disappointment into 
the waters of the River and beyond the Jurisdiction 
of this Court and are held under a lease from the 
State of Washington by the defendants Baker’s Bay 
Fish Company and H. J. Barbey? 

It first becomes necessary to locate the boundary 
line between the two states which was fixed by an 
Act of [80] Congress on February 14, 1859, fixing 
the boundary of the State of Oregon, 11 Stat. L. Ch. 
33, page 385, and at the time the Act was passed the 
North Ship-Channel was south and east of Cape 
Disappointment and west and north of Sand Island. 
It was definitely located by the Supreme Court in 
an action brought by the State of Washington 
against the State of Oregon. Washington vs. Ore- 
gon, 211 U.S. 127, rehearing 214 U. 8. 205, and it 
was there determined that Sand Island was within 
the state of Oregon and that the center of the North 
Ship-Channel refered to in the Act Admitting Ore- 
eon into the Union passed north of Sand Island and 
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was changed only as may be from time to time 
through the process of accretions. The physical 
conditions existing in the lower waters of the Co- 
lumbia River at the time of the admission of the 
state of Oregon were discussed in the opinion of 
the Court and as a part of it a map or chart, the 
same now before us, appears showing the location 
of Sand Lsland, Cape Disappointment, Peacock Spit, 
Baker’s Bay and the channel and shoals of the River 
in 1851 and the changes in the contour and location 
of Sand Island at different times between 1851 and 
1905. The northerly boundary line of the state of 
Oregon as fixed by the decision is the southerly 
boundary line of the state of Washington. 

When we come to locate the boundary line be- 
tween the two states fixed by the Supreme Court 
as being the center of the north ship-channel which 
was south and east of Cape Disappointment and 
west and north of Sand Island, our problem is in 
locating the channel south and east of Cape Disap- 
pointment and west of Sand Island as a solution of 
that issue of fact becomes necessary in determining 
the boundary line between the two states in the area 
where the disputed premises are located. The 
channel west of Sand Island lies between it and [31] 
Peacock Spit, and the sands abutting Sand Island 
and Peacock Spit have at times shifted. It appears 
that during the Civil War, President Lincoln with- 
drew from entrv Sand Island for Military purposes 
and at the request of the then Commander of the 
Columbia River District the legislative assembly of 
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the State of Oregon on October 21, 1864, by an Act 
ceded to the United States, Sand Island and what- 
ever rights the State had to the lands, between high 
and low water, abutting on the Island, and which 
Was an unqualified grant of the fee. Sp. Laws Ore. 
1864, p. 72. Columbia River Packers Association 
erwal, vs. United States ef al, 29 Fed. (2nd) 91. 
Ever sinee then the United States has asserted title 
and right to the Island and the abutting sands and 
has from 1880 to and including 1932 leased the fish- 
ing sites situated along the southerly and westerly 
shores of the Island for the purposes of drag seining 
operations receiving therefor large sums as rentals, 
some of which from the defendants, without being 
challenged. The channel as located by the Supreme 
Court, which we must adopt has shifted some from 
time to time from the east to the west which was 
eaused by the shifting of sands when there were 
abnormal tides, but the channel, northerly, westerly 
and southerly of the Island still remains. The dif- 
ficult problem to be solved is whether the accretions 
have been from Sand Island to Peacock Spit and 
whether the growth has been from the east to the 
west or from the west to the east, covering the fish- 
ing sites in controversy. They must be between 
high and low water and south and west of and 
accretions to San Island and owned by the United 
States before it should prevail. The evidence is 
conflicting in that respect when we come to con- 
sider the physical conditions and the changes in 
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the contour and location of Sand Island and Pea- 
cock Spit and the shifting of the channel and the 
sands. A number of maps prepared by the [32] 
Government over a series of years commencing with 
the year 1839, and by others are in evidence and 
have been explained by engineers and others as to 
the changes having taken place from year to year 
and from it all we find a conflict in their versions 
and observations as to whether the disputed fishing 
sites are accretions to Sand Island or Peacock 
Spit. There has been a gradual shifting and growing 
of both the Island and Peacock Spit caused by 
frequent storms, high water tides and breakers 
which have at times broken up the shores of the 
Island and the sands lying in that vieinitv. The 
tides, waves and currents have direct access from 
the bar at the mouth of the River to the Island. 
They move the sands of the Island and Peacock 
Spit around and wash them in and out. During 
high water tides, sands lying south of Cape Dis- 
appointment and west of the channel between Cape 
Disappointment and the Island and the sands south 
of the Island and east of the channel separating 
the Island and Cape Disappointment have been 
covered with water. The earliest date that Peacock 
Spit appears is in 1880, which is a body of land 
and sands extending south and southeast from 
Cape Disappointment. During the winter of 1928 
and 1929 the sands of Peacock Spit were to some 
extent, by reason of a storm and high tides, torn 
apart and dissipated. 
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As to Sand Island, it has been in existence for 
a long time, and the sands abutting thereon have 
shifted some westerly and increased in area which 
was due to aceretions. Adjoiming it on the north 
ave the waters of Baker’s Bay and to the south is 
the main channel of the river. The Island itself 
is admitted to be within the State of Oregon but 
not the disputed fishing sites which defendants con- 
tend are accretions of Peacock Spit and are there- 
fore covered by and used by them under their lease 
from the State of Washington. This is the crucial 
issue of fact in this case, and calls for a conclusion 
[33] as to whether the aceretions, where the dis- 
puted fishing sites are located have been from 
Sand Island or from Peacock Spit for the inerease 
in area gives to the owner of the land on which 
accretions abuts all the accretions thereto, and the 
title to the accretions extend to the point where 
the two bodies of land may unite. 

The defendants J. H. Barbey and the Columbia 
River Packing Association, on March 27, 1930, 
executed a lease with the Secretary of War for five 
years commencing May 1, 1930 which was subject 
to revocation at will by the Secretary, of the lands 
on the south side of Sand Island in Oregon, de- 
scribed as ‘‘all of that certain premises of the 
south shore of Sand Island, together with rights, 
easements and appurtenances thereunto belonging, 
known as sites nos. 1, 2, 3, 4 and 5, the northernmost 
boundary being marked by line running due west 
from U. 8. Monument no. 4 to the intersection with 
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low water line; the easterly boundary is marked by 
line running due south through Station ‘‘Island”’ 
to low water near the east end of Sand Island, 
leneth of shore line approximately 18,000 fect, all 
as shown and deseribed on the attached map which 
is made a part hereof’’, and the map attached to 
the lease located the sites as being on the south 
shore of Sand Island, and at a rental of $37,175.00 
annually, and after occupying the sites under the 
lease for 1930 and 1931 they secured a cancellation 
of it and abandoned the premises beginning with 
1932. Thereafter during the years of 1933 and 
1834 they again used the premises described in the 
lease without paying the United States any rental 
therefor. On May 7, 1928, the defendant Baker’s 
Bay Fish Company executed a lease with the State 
of Washington for an annual rental of $386,000.00 
and for a period of five vears to “‘that portion of 
the tide lands of the second class, owned by the 
State of Washington, situate in front of, adjacent 
to or abutting upon the southerly side of lot 4, Sec- 
tion 9, [34] township 9 north range 11 west, W. M., 
including Peacock Spit, lying southeasterly of the 
Main Channel Range, as shown upon the United 
States Coast and Geodetic Survey Chart No. 6151 
of the Columbia River’’. The last mentioned lease 
was renewed on December 22, 1932, covering the 
same lands for an annual rental of $5000.00 for a 
period of five years, and under it the defendants 
assert a right to occupy the sites for seining oper- 
ations. After the defendants’ answer was filed the 
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state of Washington enacted a law prohibiting the 
wse of drae@ seines im that state which secimed to 
have caused the defendants to appear before the 
State Land Board of the state of Oregon and urge 
the Board to lease the premises. From their actions 
they seemed to be somewhat in doubt as to just 
where these disputed sites are located for thev were 
content in accepting, first, a lease from the United 
States stating that they were in the state of Oregon 
and owned by the United States, second, that in their 
lease with the state of Washington the sites were 
located in that state and third, that they are now 
interested in the action of the State Land Board 
of Oregon in leasing them as being in the state of 
Oregon. But however inconsistent the position of 
the defendants may be in that respect, the conclu- 
sion is reached under the evidence that the disputed 
fishing sites as described in the complaint are accre- 
tions to Sand Island and they and the adjacent 
tide and shore lands up to high water line are 
located within the state of Oregon and are owned 
by the United States under the unqualified grant 
from the state of Oregon, after further considering 
the north ship-channel as an active one and has 
maintained approximately the same general course 
since 1880. The movement peculiar to Sand Island 
and sand bodies which are predisposed to form 
in the estuary of the Columbia are recognized in 
the decision of the Supreme Court and the rules 
for location of the line of the channel [85] were 
preseribed by the Court; (1) the line may be lo- 
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cated by tracing the thread of the channel as the 
same may have from year to year varied through 
process of accretion and (2) as the same has varied 
hy reason of changes shaped through the construe- 
tien of jetties out into the river. This is significant 
when we consider the language used by the Court: 
“So whatever changes have come in the north 
ehannel and although the volume of water and 
the depth of that channel have been constantly di- 
minishing, vet, as all resulted from processes of 
accretion, or, perhaps, also of late vears from the 
jetties constructed by Congress at the mouth of 
the river, the boundary is still that channel, the 
‘precise line of separation being the varving center 
of that channel. Washington vs. Oregon, on re- 
hearing, 214 U. 8. 205-215. So the variation in the 
line of the channel may be accounted for by acecre- 
tions or shaped through the construction of jetties 
out into the river and when so done we must follow 
the line as so changed by accretions or shaped 
through the construction of the jetties. The evi- 
dence would not justify the conelusion that the 
change in the channel’s course during the years 
it occurred was avulsion or from the fact that the 
sands of Peacock Spit, in the winter of 1928 and 
1929 were torn apart and set afloat in the estuary 
of the Columbia River, or under the assumed legal 
status of tide lands or tide flats, nor would that 
fact and heeause some of them united later on 
with the sands of Sand Island, take away from 
Sand Island and sands which are accretions of it 
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in the area where the disputed fishing sites are lo- 
eated. Therefore, this Court has jurisdiction to de- 
termine the subjeet matter of the controversy as 
between the present parties, the defendants being 
resident citizens of Oregon. 

In the case of Columbia River Packers Associa- 
tion Ine., et al. vs. United States et al., supra, where 
the United [386] States and its lessee brought suit 
against the State Land Board of the state of Ore- 
eon and its lessee, to establish the right and title 
of the United States to Sand Island, and to the 
tide and shore lands adjacent thereto, the Ninth 
Cireuit Court of Appeals after reviewing the his- 
tory of the Island stated that the Island was within 
the hmits of the state of Oregon and that by the 
Order of the President it was set apart for military 
purposes on April 21, 1863, and on October 24, 
1864 the state of Oregon by an Act granted to the 
United States ‘‘all the right and interest of the 
state of Oregon in and to the land in front of Ft. 
stevens and Point Adams, situate in this state, 
and subject to overflow between high and low tide; 
also to Sand Island, situate at the mouth of Co- 
himbia River in this state; the said Island being 
subject to over-flow between high and low tide’’, 
and that although the Island was never used for 
military purposes yet Congress passed an Act on 
July 28, 1892 authorizing the Secretary of War to 
lease the premises for a period of five vears and 
that pursuant to such authority the Secretary had 
leased the Island and the adjacent tide and shore 
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land for fishing purposes since 1903 and from such 
leasing there had been paid to the United States 
upwards of $400,000.00 as rentals. The court said 
‘“After the lapse of nearly 70 years it would seem 
that a grant such as was made. by the state of 
Oregon in this case should not be open to further 
controversy, especially in view of the fact that the 
evantee has asserted and exercised dominion over 
the granted premises for upwards of 25 vears. Nev- 
ertheless, the state of Oregon now contends, first, 
that the grant was for military or naval purposes 
only, and, second, that the grant has never been 
accepted by Congress. But the grant itself 1s ab- 
solute in form, without limitation or condition, and 
it would violate every known rule of statutory con- 
struction to ingraft upon it now any such limitation 
[37] or condition as that contended for bv the 
appellees, especially in view of the construetion the 
parties themselves have placed upon the grant for 
so long a period. Furthermore long acquiescence by 
the state in the assertion of title and the exercise 
of donunion over the property by the United States 
should be deemed conclusive at this late day. Indi- 
ana vs. Kentucky, 186 U.S. 479, 10 8S. Ct. 1051, 34 
ADs Dyas) a 

While the laws of Oregon provide that tide lands 
over which the tide ebbs and flows from the lne 
of the high tide to the low tide belong to the state, 
section 60-301 Oregon Code 1930, vet we observe 
that the Court of Appeals interprets the grant from 
the state of Oregon to the United States as con- 
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veying all of the interest of the state in and to the 
lands between high and low tide and that by virtue 
of the absolute grant from Oregon, which was with- 
out limitation or condition, the United States ac- 
quired title and right to the lands between high and 
low water mark of the River and by reason of that 
decision holds the full riparian rights with respect 
to the southerly and westerly shores of the river. 

Attention has been called by the defendants to 
the ease of United States vs. MeGowan et al., 2 
Fed. Supp. 426, which was affirmed by the Circuit 
Court of Appeals, 62 Fed. (2nd) 955, relating 
solely to Peacock Spit located in the State of 
Washington as it then existed in 1928, and succeed- 
ing years. The suit was brought by the United 
States as Guardian of certain Indians alleging that 
their fishing rights under a treaty had been inter- 
fered with by the defendants who claimed to have 
leased from the state of Washington, Peacock Spit, 
and which was at the time of leasing the sole and 
exclusive property of the state of Washington. 
Neither the opinion or the evidence recited in it 
relate, in any way, or effect the area in which the 
fishing sites are, involved in the present case, and 
there- [88] fore it does not determine the owner- 
ship or location of the disputed fishing sites we 
are now dealing with. 

The further question of jurisdiction is urged by 
the defendants that as the states of Oregon and 
Washington claim an interest in the premises they 
are necessary parties to the present suit and being 
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so that would divest the Court of jurisdiction. On 
the eve of the trial these two states requested per- 
inission to intervene under equity rule 37, which 
was denied. Elad the Court permitted these states 
to intervene it would have been ‘‘in subordination 
to and in recognition of the propriety of the main 
proceedings’’, which intervenors must accept. Equity 
Rule 37. Adler vs. Seaman et al., 266 Fed. 828; 
Jennings vs. Smith et al, 242 Fed. 561-564; and 
would not have divested the Court of jurisdiction, 
in re Veach, 4 Fed. (2nd) 334, as the intervenor 
could not challenge the jurisdiction of the Court; 
Wichita Railroad & Light Company vs. Public Util- 
ities Commission of the State of Kansas et al., 260 
U.S. 48-54; King vs. Barr, 262 Fed. 56-59; Adler 
vs. Seaman, supra; Mueller et al. vs. Adler et al., 
292 Fed. 138. The presence of the two states is not 
essential to a decision of the controversy between 
plaintiffs and defendants for the merits of the cause 
can be determined without directly affecting the 
rights of the states or be binding upon them, Hur- 
ley vs. Pusey & Jones Co., 274 Fed. 487-488, and 
the Court will not lose jurisdiction under such cir- 
cumstances, Wichita Railroad & Light Company vs. 
Puble Utilities Commission of the State of Kansas, 
supra. The same question was commented upon by 
the Court in the case of United States vs. McGowan, 
supra, where the statute granting exclusive juris- 
diction of all controversies of a civil nature where 
a state is a party was referred to, and the Court 
there held that in a case between the United States 
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and individual and corporate citizens did not come 
within the exeeptions. No affirmative relief was 
asked for in the ease [39] by the United States 
against the state of Washington, nor is any asked 
for here against either the State of Oregon or 
Washington. The Court said ‘This Court may con- 
sider the rights and powers of the state in determ- 
ining Issues asserted by the United States against 
the individual and corporate defendants, claiming 
rights acquired from the state, although it mav not 
undertake to determine and enforce such rights 
against the state itself or its officers.’’ 
was appealed to the Circuit Court of Appeals and 
while the question of jurisdiction was not discussed 
in the opinion vet both the trial and appellate 
Courts assumed jurisdiction, United States vs. Me- 
Gowan, supra. If these two states claim ownership 
of the premises adverse to one another they can 
bring a proper action in the Supreme Court who 
would have original jurisdiction under the constitu- 
tion and Federal Statute; Article 3 Section 2 Con- 
stitution, Section 341, Title 28, U. 8S. C. A. as we 
find that the Supreme Court has exclusive jurisdic- 
tion of all controversies of a civil nature where the 
state is a party, Minnesota vs. Hitchcock, 185 U.S. 
373. Of course, the determination of the question 
here involved by the Court as between the present 
parties would in no way affect or be binding upon 
the rights of these two states as they are not parties 
to the present action. After considering these prin- 
ciples applicable to the application to intervene and 
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the contention of the defendants under the eireum- 
stances disclosed by the record, the Court is of the 
opinton that it did not abuse its discretion in deny- 
ing intervention which the Courts hold it has in 
denying intervention or requiring the bringing in 
of the states, Acme White Lead & Color Works vs. 
Republic Motor Truck Co., Inc., 284 Fed. 580; 
Equitable Trust Co., of New York vs. Connecticut 
Brass & Mfe. Corporation et al., 290 Fed. 712. 
In view of the reasons thus expressed and the 
conclusion reached, the relief praved for bv the 
plointiff is [40] granted and the defendants are 
perpetually enjoined from further oceupving or 
using for seining operations, the disputed fishing 
sites described in the complaint, and with plain- 
tiff’s costs. Findings and decree may be prepared 
in accordance with the conclusions reached. 
[Endorsed]: Filed July 8, 1935. [41] 


AND AFTERWARDS, to wit, on the 9th day of 
August, 1935, there was duly filed and entered upon 
the record in said Court, FINDINGS OF FACT 
AND CONCLUSIONS OF LAW, in words and fig- 
ures as follows, to wit: [42] 


[Title of Court and Cause. ] 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW. 


The above-entitled cause came on regularly for 
trial in the above-entitled Court, Honorable Charles 
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G. Cawanah, Judge of said Court, presiding, on the 
11th dav of June, 1935, the plaintiff, United States 
of America, appearing and being represented by 
Edwin D. Hicks, Assistant United States Attorney 
for the District of Oregon, and defendants, Co- 
lumbia River Packers Association, a corporation ; 
Baker’s Bay Fish Company, a corporation, and H. 
J. Barbeyv, appearing and being represented bv A. 
E. Clark and Jay Bowerman, whereupon evidence, 
both oral and documentary, on behalf of the sev- 
eral parties was offered and received, the Court, 
having duly considered the evidence and arguments 
of counsel and being fully advised in the premises, 
now finds the following: 


FINDING OF FACT NO: 1 


That on the 21st day of October, 1864, the Legis- 
lative Assembly of the State of Oregon passed an 
Act entitled: 

‘‘An Act to grant to the United States all 
right and interest of the State of Oregon to 
certain tide lands herein mentioned :”’ 


That Section 1 of said Act provided as follows: 
‘Section 1. There is hereby granted to the 
United States, all right and interest of the 
State of Oregon, in and to the land in front of 
Fort Stevens, and Point Adams, situate in this 
state, and subject to overflow, between high and 
low tides, and also to Sand Island, situate at 
the mouth of the Columbia [43] River in this 
state; the said island being subject to overflow 
between high and low tide.’’ 
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That the said Sand Island has been for many 
vears last past, and now is, located in the estuary 
of the Columbia River, near the mouth of said 
River, within the United States of America and 
within Clatsop County, State of Oregon, and within 
the jurisdiction of this Court. For a more complete 
and detailed description of said Island and its ap- 
purtenaneces reference 1s made to the map and 
chart hereto attached, marked Exhibit ‘‘A’’ and 
made a part hereof, and which shows the approxi- 
mate location, with the sands abutting from the 
southerly shores thereof. 

For many years last past, save for the occupation 
of said premises under leases and lcenses executed 
by plaintiff from time to time and save for the 
encroachment of the defendants as to the years 
1933 and 1934 as hereinafter recited, plaintiff has 
held exclusive possession of Sand Island as holder 
of the unqualified fee and has so possessed the 
same as a mnilitary reservation of the United States, 
and said plaintiff is now the exclusive holder there- 
of and entitled to the exclusive possession thereof. 


FINDING OF FACT NO. 2 

The North Ship Channel of the Columbia River 
is an existent channel which takes a course westerly 
and northerly of Sand Island through Baker Bay 
and proceeds thence southerly into the main or 
South Channel of the Columbia River between the 
eastern shore of Cape Disappointment within the 
State of Washington and the westerly shore of Sand 
Island, and the said channel as so constituted marks 
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the boundary line between the States of Oregon and 
Washington. 


FINDING OF FACT NO. 3 


That there is abutting from Sand Island a body 
of sands which forms the southerly and extreme 
southwesterly shore line of said Island and the 
same is subject to overflow between high and low 
tide. The [44] sands here referred to are more par- 
ticularly described by reference to the map and 
chart hereto attached, marked Exhibit ‘‘A’”’ and 
made a part hereof, and with particular reference 
to the area circumscribed and colored in yellow on 
said map and chart. These sands have formed as 
accretions and additions to Sand Island through the 
normal processes of the waves, winds, tides and 
currents of the Columbia River, which said waves, 
winds, tides and currents have caused particles of 
sand and a certain sand bar and/or bars, situate 
during vears previous to the south and west of Sand 
Island, to be broken up and shifted, to become 
attached to said Sand Island by a slow and imper- 
ceptible process; the said sands so formed consti- 
tute an accretion and an addition to Sand Island 
and form a part thereof. 

The southerly and extreme southwesterly shore- 
line of said Sand Island abuts upon and faces, with- 
out obstruction, the main body of the Columbia 
River and embraces certain fishing sites and loca- 
tions situate westerly of the most westerly dike on 
said Sand Island, and this said area is the same 
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as that last above-mentioned and whieh is eireum- 
seribed and defined in yellow on the map and chart 
marked Exhibit ‘‘A’’ and made a part hereof. 


FINDING OF FACT NO. 4 


That the waters of the Columbia River adjacent 
to Sand Island are frequented by salmon, and the 
sands abutting from the mainland of said Sand 
Island alone the southerly and extreme southwest- 
erly shore are peculiarly adapted for use in the 
drawing of seines and floating fishing gear, and the 
said sands have had at all times herein mentioned, 
and do now have, great value as sites and locations 
for the earrying on of fishing operations. 


FINDING OF FACT NO. 5 


That the Columbia River Packers Association, 
defendant herein, was at all times mentioned herein 
with respect to the operations of said company, 
and now is, a corporation duly organized and ex- 
isting [45] under and by virtue of the laws of the 
State of Oregon, and during said times has been 
engaged, among other things, in the business of 
fishing for salmon and operating salmon canneries. 

That the Baker’s Bay Fish Company, defendant 
herein, was at all times mentioned herein with 
respect to the operations of said company, and now 
is, a corporation duly organized and existing un- 
der and by virtue of the laws of the State of Wash- 
ington and during said times has been engaged, 
among other things, in the business of fishing for 
salmon and operating salmon canneries. 
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FINDING OF FACT No. 6 


That on the 27th day of March, 1930, the defend- 
ants, H. J. Barbey and the Columbia River Pack- 
ers Association, defendants herein, leased from 
plaintiff, for seining and fishing purposes only, 
for a period of five years, certain fishing sites and 
locations stvled as Sites Numbered, 1, 2, 3, 4, and 9, 
which said sites embrace a continuous area along 
the southerly and extreme southwesterly shore of 
Sand Island; that said defendants and each of them, 
including the Baker’s Bay Fish Company, after 
having occupied said Sand Island under the terms 
of the lease last above referred to for two successive 
seasons, to-wit: for the vears 1930 and 1931, there- 
upon secured a cancellation thereof as of the 10th 
daw of May, 1932; that thereafter, and during the 
fishing seasons of 19338 and 1934, the said defend- 
ants continued to use that portion of the said 
fishing sites and locations which extends westerly 
from the most westerly dike situate on the south 
shore of Sand Island, described as to approximate 
location by reference to the map and chart hereto 
attached marked Exhibit ‘‘A’’ and made a _ part 
hereof, and by further particular reference to that 
portion of said map and chart embraced and cir- 
eumscribed in yellow thereon; that the said proper- 
ties and sites were so used for the carrying on of 
fishing operations during the vears 1933 and 1934, 
as aforesaid, without authority or lease or license 
of and from the plaintiff and in defiance of plain- 
tiff’s right [46] to absolute and exclusive possession 
of said premises. 
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FINDING OF FACT No. 7 


That the defendants have threatened, and are 
now threatening, to enter upon the fishing sites 
and locations upon Sand Island embracing the sands 
situate along the southerly and extreme southwest- 
erly shore of said Island, being the sands situate 
between high and low tides, heretofore described 
and referred to as the area embraced in yellow on 
the map hereto attached and marked [Exhibit A” 
hereof, and to conduct fishing operations thereon, 
and unless said defendants, and each of them, are 
restrained by this court from entering upon and 
repeating the cecupancy of said premises without 
right or authority as aforesaid, the said defendants 
will occupy the said fishing sites and locations for 
the fishing season of 1938 and succeeding vears, 
to the irreparable injury and damage of plaintiff. 


FINDING OF FACT No. 8 


That the defendants have no right, title and/or 
interest in and to Sand Island and/or the sands 
which abut therefrom between high and low tides 
and which have heretofore been more particularly 
described by reference to the map and chart marked 
Exhibit ‘‘A’’ and with particular reference to the 
area on said map defined in vellow, and said de- 
fendants have never enjoyed rights or interests 
therein, save such as were obtained by said defend- 
ants by and under leases regularly entered into 
hetween said defendants, or either or any of them, 
and the plaintiff, United States of America: that 
said defendants should be restrained from conduct- 
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ing fishing operations on said premises and occupy- 
ing the same. 


FINDING OF FACT No. 9 


That plaintiff has no plain, speedy or adequate 
remedy at law. 

And the Court, being fully advised in the prem- 
ises, does find the following: [47] 


CONCLUSION OF LAW No. 1 


That the State of Oregon granted to plaintiff, 
United States of America, on the 21st day of Octo- 
ber, 1864, and unqualified fee in and to Sand Island, 
which said Island was described in the Legislative 
Act granting said premises as follows: 

‘“Section 1. There is hereby granted to the 
United States all right and interest of the State 
of Oregon, in and to the land in front of Fort 
Stevens, and Point Adams, situate in this state, 
and subject, to overflow between high and low 
tides, and also to Sand Island, situate at the 
mouth of the Columbia River in this state; the 
said island being subject to overflow between 
high and low tides.”’ 


That the said Sand Island is and for many years 
last past has been located within Clatsop County, 
State of Oregon, and within the jurisdiction of this 
Court; that for many vears last past, save for the 
occupation of said premises under licenses and leases 
executed by plaintiff from time to time and save 
for the encroachment of defendants as of the years 
1933 and 1934, as hereinafter recited, plaintiff has 
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been entitled to the exclusive possession of Sand 
Island as holder of the unqualified fee and has so 
possessed the same as a military reservation of the 
United States, and said plaintiff is now the exelu- 
sive holder thereof and entitled to the exclusive 
possession thereof. 


CONCLUSION OF LAW No. 2 


That the North Ship Channel of the Columbia 
River is an existent channel, which takes a course 
westerly and northerly of Sand Island through 
Baker Bay and proceeds thence southerly into the 
main or south channel of the Columbia River be- 
tween the eastern shore of Cape Disappointment, 
within the State of Washington, and the westerly 
shore of Sand Island; the said channel as so consti- 
tuted marks the boundary line between the States 
of Oregon and Washington. 


CONCLUSION OF LAW No. 3 


That the Columbia River Packers Association, 
defendant herein, was at all times mentioned herein 
with respect to the operations of said company, and 
now is, a corporation duly organized and existing 
[48] under and by virtue of the laws of the State of 
Oregon and during said times has been engaged, 
among other things, in the business of fishing for 
salmon and operating salmon canneries. 

That the Baker’s Bay Fish Company, defendant 
herein, was at all times mentioned herein with re- 
spect to the operations of said company, and now 
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is, a corporation duly organized and existing under 
and by virtue of the laws of the State of Washing- 
ton, and during said times has been engaged, among 
other things, in the business of fishing for salmon 
and operating salmon canneries 


CONCLUSION OF LAW No. 4 

That the sands abutting upon and from the main 
land of Sand Island and which form the southerly 
and extreme southwesterly shore line thereof  be- 
tween high and low tides have formed as accretions 
and additions to Sand Island and are a part and 
parcel thereof and the property of the United States 
of America. The southerly and extreme southwest- 
erly shore line cf Sand Island abuts upon and faces, 
without obstruction, the main body of the Columbia 
River, and the westerly portion of said shore line 
embraces certain fishing sites and locations situate 
upon sands which abut from the main land of Sand 
Tsland and which are subject to overflow between 
high and low tides, which said fishing locations are 
more particularly described by reference to the map 
and chart hereto attached, marked Exhibit ‘‘A’’ and 
made a part hereof, and the same are designated by 
the area circumscribed and defined in yellow there- 
on and hereinafter referred to as the ‘‘fishing sites 
and locations.’’ 


CONCLUSION OF LAW No. 5 


That that certain lease or license granted by 
plaintiff to the Columbia River Packers Association, 
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defendant herem, and H. J. Barbey, defendant 
herein, under date of March 27, 1930, and which by 
its provisions was to extend for a period of five 
years from the date of its execution, was legally 
valid and binding and permitted occupancy of the 
fishing sites and locations hereinabove defined hy 
said defendants up [49] to and until the 10th day 
of May, 1932, when the same was legally cancelled ; 
that thereafter and during the fishing seasons of 
the vears 1933 and 1934, respectively, the occupancy 
of Sand Island and the fishing sites and the loea- 
tions aforesaid, appurtenant thereto, by said defend- 
ants was without right and constituted a trespass 
upon said properties and a violation and encroach- 
ment upon the right of the United States to have 
and hold absolute and exclusive possession of said 


Sand Island. 


CONCLUSION OF LAW No. 6 


That said defendants, and each of them, are with- 
out right, title, or interest in and to Sand Island or 
any part thereof, including the sands which have 
formed as accretions to Sand Island as aforesaid 
and which embrace the fishing sites and locations 
hereinabove more particularly described. 


CONCLUSION OF LAW No. 7 


That the defendants have threatened and are now 
threatening to enter upon the fishing sites and loca- 
tions upon Sand Island heretofore described and to 
conduct fishing operations thereon, and unless de- 
fendants are permanently restrained and enjoined 
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from entering upon and conducting fishing opera- 
tions upon said fishing sites and locations, the 
plaintiff herein will suffer irreparable injury and 
damage. 


CONCLUSION OF LAW No. 8 


That a decree should be entered herein enjoining 
the said Columbia River Packers Association, 
Baker’s Bay Fish Company, and H. J. Barbey, 
permanently inhibiting and restraining said defend- 
ants, and each of them, and all their officers and 
agents and emplovees, from entering upon or occu- 
pyving Sand Island and any part thereof, including 
the sands abutting therefrom and which form a part 
thereof, as aforesaid, and which embrace the fish- 
ing sites and locations hereinabove more particu- 
larly deseribed and referred to. 


CONCLUSION OF LAW No. 9 
That plaintiff has no plain, speedy or adequate 
remedy at law. [50] 


CONCLUSION OF LAW No. 10 

That plaintiff is entitled to recover of and from 
the defendants its costs and disbursements incurred 
herein. 

To all of which the defendants, and each of them, 
do hereby except and exception allowed. 

Dated at Portland, Oregon, this 9th day of 
August, 1935. 

CHARLES C, CAVANAH 
District Judge. 


[Endorsed] Filed August 9, 1935. [51] 
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AND AFTERWARDS, to wit, on Friday, the 
9th day of August, 1935, the same being the 30th 
Judicial dav of the Regular July Term of said 
Court; present the Honorable Charles C. Cavanah, 
United States District Judge for the District of 
Idaho, presiding, the following proceedings were had 
in said cause, to wit: [53] 

In the District Court of the United States 
for the District of Oregon 


No. H-9471 


UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 


COLUMBIA RIVER PACKERS ASSOCIATION, 
a corporation; BAKER’S BAY FISH COM- 
PANY, a corporation; and H. J. BARBEY, 

Defendants. 


DECREE 


On the 11th day of June, 1935, upon bill of com- 
plaint, answer and reply, and full proofs of the re- 
spective parties, comprising testimony of numerous 
witnesses, who were subjected to cross-examination 
and documentary proofs, plaintiff, United States of 
America, appearing and being represented by Edwin 
D. Hicks, Assistant United States Attorney for the. 
District of Oregon, defendants appearing jointly 
and being represented by the Honorable A. KE. 
Clark and the Honorable Jay Bowerman, and the 
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said attorneys for the respective parties having 
been heard orally and upon briefs filed herein, and 
the Court being fully advised in the premises, 

NOW THEREFORE, upon consideration thereof 
and on motion of the attorney for complainant, 
it is this day ORDERED, ADJUDGED AND DE. 
CREED as follows, viz: 

FIRST: That plaintiff is the owner and en- 
titled to the immediate and exclusive possession of 
that tract of land and island known as Sand Island 
which said island is described as follows: 

That certain island commonly known and re- 
ferred to as Sand Island, situate within the 
estuary and near the mouth of the Columbia 
River, United States of America, within Clat- 
sop County, State of Oregon. 

The said Sand Island is bordered on the north 
and east by a body of water stvled as Baker 
Bay, on the south by the main body of the 
Columbia River, and on the west by a channel 
of water leading from Baker Bay into the main 
Columbia River, which said channel is com- 
monly known and referred to as the [54] 
North ship channel of the Columbia River: 


that said deseviption embraces all sands and tide 
flats between high and low water abutting upon and 
‘projecting from Sand Island, with particular refer- 
ence to the sands and tide flats situate along the 
southerly and westerly shore of said Island, which 
it is herebv decreed have become a part and parcel 
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of Sand Island by process of accretion. For a more 
particular deseription of Sand Island, reference is 
made to the map and chart hereto attached marked 
exhibit ‘‘A’’ and made a part hereof. Ihe area 
designated on Sand Island as ‘‘Sands’’ and colored 
in yellow is the area which is hereby decreed to have 
formed as an accretion to Sand Island. 

SECOND: That the defendants, and each or any 
of them, have no right, title or interest in and to 
Sand Island and/or the sands abutting therefrom 
on the southerly and westerly shore thereof, being 
the sands above-mentioned which have formed as 
accretions to said Island. 

THIRD: That a permanent injunction issue out 
of and under the seal of this court, directed to the 
defendants, Columbia River Packers’ Association, a 
eorporation; Baker’s Bay Fish Company, a corpora- 
tion, and H. J. Barbey, and their officers, agents, 
servants, emplovees and attorneys, and those in 
active concern or participating with them, and each 
and every of them, enjoining and restraining them, 
and each of them, from occupying or attempting to 
occupy Sand Island and/or the sands and tideflats 
situate upon the southerly and westerly shore there- 
of between high and low tides and which are herein 
decreed to form a part of said Island. 

This direction shall not apply to said defendants, 
or anv of them, where such occupaney is undertaken 
pursuant to leases or licenses which mav be granted 
bv the United States of America or its suecessors 
in interest authorizing such oceupancy. 
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FOURTH: That the motion of defendants to 
dismiss the bill of complaint herein, as amended, 
for want of Jurisdiction and for want of parties be, 
and it herebv 1s, denied. 

FIFTH: That the United States of America, 
plaintiff, do recover [55] from the defendants its 
costs of this suit, to be taxed by the Clerk. 

The defendants and each of them exeept and ex- 
ception allowed. 

Dated at Portland, Oregon, this Sth dagseor 
August, 1935. 

CHARLES C. CAVANAH 


[f Printer’s Note: Attached to the original Decree 
is a map Exhibit ‘‘A’’. Being identical with the 
map Exhibit ‘‘A’’ shown at end of the Findings of 
Fact and Conclusions of Law [see p. 58] it is not, 
for reasons of economy, again shown here. | 


[Endorsed]: Filed August 9, 1935. [56] 
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AND APTERW ARDS, to wit, on the 31st day of 
October, 1935, there was duly filed in said Court, a 
PETITION FOR APPEAL, in words and figures 
as follows, to-wit: [58] 


[Title of Court and Cause.] 
PETITION FOR APPEAL. 


Petitioners, Columbia River Packers <Associa- 
tion, a corporation, Baker’s Bay Tish Company, a 
corporation and H. J. Barbey, defendants above 
named, conceiving themselves aggrieved by the De- 
eree, made and entered in this suit on the 9th day 
of August, 1935, in the above entitled court and 
cause, do hereby appeal from said Decree, and the 
whole thereof, to the United States Circuit Court 
of Appeals, for the Ninth Circuit, and hereby file 
their Assignments of Error asserted and relied upon 
by them upon said appeal, and petitioners prav 
that said appeal may be allowed, that citation issue 
herein as provided by law, that an order be entered 
herein fixing the amount of the bond to be given by 
petitioners upon such appeal, the same to act as a 
cost bond, and that a transcript of the record, pro- 
ceedings and papers upon which said decree was 
made and entered be duly authenticated and sent to 
the [59] United States Circuit Court of Appeals, for 
the Ninth Cirenit sitting in San Francisco. 
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Dated this 31st day of October, 1935. 
COLUMBIA RIVER PACKERS 
ASSOCIATION, 
by W. L. THOMPSON, Pres. 
BAKER’S BAY FISH COMPANY, 
bv W. L. THOMPSON, Pres. 
H. J. BARBEY 
Petitioners. 
CLARK & CLARK 
JAY BOWERMAN 
Solicitors for Petitioners-Defendants. [60] 


District of Oregon, 
State of Oregon, 
County of Multnomah.—ss, 


Due service of the within Petition for Appeal is 
hereby accepted this 31st dav of October, 1935, by 
receiving a copy thereof, duly certified to as such 
by A. E. Clark, of attorneys for defendants-peti- 
tioners. 

UNITED STATES OF AMERICA, 
by CARL C. DONAUGH, 
United States Attorney, 
Attorney for plff. 


State of Oregon, 
County of Multnomah, 
District of Oregon.—ss. 

Due and timely service of the foregoing Petition 
for Allowance of Appeal, together with receipt of a 
copy thereof duly certified as such by A. E. Clark, 
one of the attorneys for defendants-appellants, is 
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hereby admitted at Portland, Oregon, this 31 day 
of October, 1935. 
J. H. VAN WINKLE 
Attorney General of the State of Oregon. 
RALPH E. MOODY, 
Attorney for the State of Oregon. 


Due and timely service of the attached Defend- 
ants’ petition for appeal by receipt of a true copy 
thereof, acknowledged this 31st dav of October, 
1985. 

G. W. HAMILTON, 
Attorney General of the State of Washington. 
R. G. SHARPE, 
Assistant Attorney General of the State of 
Washington, 
Attorneys for the State of Washington. 


[Endorsed]: Filed October 31, 1935. [61] 


ee 


AND AFTERWARDS, to wit, on the 31st day of 
October, 1935, there was duly filed in said Court, an 
ASSIGNMENT OF ERRORS, in words and figures 
as follows, to-wit: [62] 


FTitle of Court and Cause. ] 
ASSIGNMENTS OF ERROR 


Columbia River Packers Association, a corpora- 
tion, Baker’s Bay Fish Company, a corporation. 
and H. J. Barbev, the defendants above named, com- 
plain of the Findings of Fact and Conclusions of 
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Law and the final Deeree made and entered in the 
above entitled cause on the 9th day of August, 
1935, and aver that in the proceedings in said cause, 
and in said Findings of Fact, Conclusions of Law 
and in said Decree found, manifest error has oc- 
curred to the prejudice of defendants, of which they 
make the following 


ASSIGNMENTS OF ERROR 


which they assert and intend to urge and rely upon 
in the Circuit Court of Appeals for the Ninth Cir- 
cult, upon their appeal herein: 


ie 

Error in finding and holding that a map or chart 
attached to the Findings of Fact and Conclusions of 
Law as Exhibit ‘‘A,’’ was a complete and detailed 
description of Sand Island and its appurtenants, 
and in holding that said map [63] shows the ap- 
proximate location of Sand Island with the sands 
abutting from the southerly shore thereof, and in 
holding that said exhibit is either a complete de- 
tailed or accurate description of Sand Island. 


{I. 

Error in finding and holding, in substance, that 
the defendants encroached upon any of the rights 
or premises of the plaintiff in the vears 1933 and 
1934, or either of said vears; and in finding and 
holding, in substance, that Exhibit ‘‘A’’ was a true 
description of Sand Island and that the plaintiff 
owned the property shown on said Exhibit ‘*A”’ 
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and was in the exclusive possession thereof for many 
years, or ad all, 
VUE 

Error in holding and finding, in substance, that 
the North Ship Channel of the Columbia River 
proceeds from Baker’s Bay southerly into the west 
or south channel of the Columbia River between 
the eastern shore of Cape Disappointment within 
the State of Washington, and the westerly shore 
of Sand Island as delineated on said map, Exhibit 
‘*A’*) and in finding and holding that the said 
channel so described in said Findings marks the 
boundary line between the states of Oregon and 
Washington, and in making any holding or finding 
with respect to the boundary line between said 
states. 

LEV: 

Error in finding and holding, in substance, that 
there is abutting from Sand Island a body of sands 
which forms the southerly and extreme southwest- 
erly shore line of said island, and in finding and 
holding that the same is subject to overflow between 
high and low tide. [64] 


ve 
Error in finding and holding, in substance, that 
the area colored in yellow on said Exhibit ‘‘A”’ is 
a part of Sand Island. 


VI. 
Error in finding and holding, in substance, that 
the body of sands south and west of Sand Island 
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and colored in yellow in said Exhibit ‘‘A’’ are ac- 
eretions to Sand Island formed through slow and 
imperceptible process, or that they constitute an 
accretion to and are a part of Sand Island. 


VII. 

Error in finding and holding, in substance, that 
the southerly and extreme southwesterly shore line 
of Sand Island abuts upon and faces without ob- 
struction the main body of the Columbia River, and 
embraces fishing sites and locations situate westerly 
of the most westerly dike on said Sand Island. 


VIIL. 

IXrror in finding and holding, in substance, that 
the westerly and southwesterly shores of Sand Is- 
Jand are peculiarly adapted for the drawing of 
seines and floating fish gear, and that they have 
had, at the times mentioned in the findings, and 
now have, great or any value as locations for carry- 
ing on fishing operations. 


IX. 

Error in finding and holding, in substance, that 
Sites Nos. 1, 2, 3, 4 and 5, deseribed in the lease 
dated March 27, 1930, between the United States 
as lessor, and the defendants H. J. Barbey and 
Columbia River Packers Association as lessees, em- 
brace a continuous area along the southerly and 
extreme southwesterly shore of Sand Island. [65] 


us. U.S. of America et al. 69 


2G 

Error in finding and holding, in substance, that 
after August 25, 1931, and during the fishing sea- 
sons of 1933 and 1934, or at all, the defendants used 
or continued to use that portion of said fishing 
Sites Nos. 1, 2, 3, 4 and 5 referred to in the last 
preceding Assignment of Error westerly of the most 
westerly dike situated on the south shore of Sand 
Island, or that said defendants, or either thereof, 
after August 25, 1931, used or occupied any part of 
Sand Island or the shore thereof for fishing opera- 
tions or for any other use or purpose whatsoever. 


XI. 

Error in finding and holding, in substance, that 
the defendants, or either thereof, at any time after 
August 25, 1931. entered upon or threatened to enter 
upon the above described fishing sites and locations 
on Sand Island, or any part of Said Island whatso- 
ever, or to use the southerly and extreme south- 
westerly shore line of said island, or any part there- 
of, for fishing operations or for any purpose what- 
soever; and in finding and holding, in substance, 
that at the time this suit was commenced, or at any 
time thereafter, or when the said Findings, Con- 
clusions and Decree were entered, the defendants, 
or either thereof, threatened, intended or had any 
purpose to enter upon said fishing sites, or any part 
of Sand Island for any purpose whatsoever. 


XI. 
Error in finding and holding, in substance, and 
effect, that the defendants, or either thereof, at 
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the time this suit was commenced, or at any time 
thereafter, threatened or intended to enter upon any 
part of Sand Island or any part [66] of the premises 
in dispute in this suit, to conduct fishing operations 
thereon, or for any other purpose. 


>a NAS 

Error in finding and holding, in substance and 
effect, that unless restrained the said defendants 
will occupy the said fishing sites and locations for 
fishing operations in the season of 1935 and succeed- 
ing years. 

XIV. 

Error in finding and holding that the defendants 
have no right, title or interest in Sand Island or the 
sands Iving southerly or southwesterly thereof, and 
that defendants never enjoyed any rights or interest 
therein save such as were given bv leases executed 
bv the United States. 

XEN, | 

Error in finding and holding that the plaintiff has 

no plain, speedy or adequate remedy at law. 


DOV T. 
Error in reiterating all of the aforechallenged 
findings in the several Conclusions of Law. 


ey ik. 
Error in deereeing that plaintiff is the owner and 
entitled to the immediate and exclusive possession 
of the tract of Jand known as Sand Island, and 
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‘that said Sand [sland is bordered on the north 
and east by a body of water styled as Baker's 
Bay, and on the west by a channel of water 
leading from Baker’s Bay into the main Co- 
lumbia River, which said channel is commonly 
known and referred to as the North Ship Chan- 
nel of the Columbia River.’’ 


NVITTI. 

Error in decreeing that Sand Island embraces all 
sands and tide flats between high and low water abut- 
ting upon and projecting from Sand Island, with 
particular reference to [67] the sands and tide 
flats along the southerly and westerly shore of 
Sand Island. 

DDG 

Error in decreeing that said sands, which are the 
premises in dispute in this suit, became a part and 
parcel of Sand Island by accretion. 


xO 
Error in decreeing that the defendants, and each 
of them, have no right, title or interest in or to 
Sand Island as above described. 


Xo 
Error in decreeing that a permanent injunction 
issue against the defendants, their officers, agents, 
servants, employees and attorneys, enjoining and 
restraining them, and each of them, from occupying 


Pry 
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or attempting to occupy the sands or tide flats 
southerly and westerly along the southerly and 
westerly shore of Sand Island, which are the 
premises in dispute herein. 


XXIT. 

Error in denying the motion of defendants to 
dismiss the bill of complaint and this suit because of 
the absence of indispensable parties and because 
the Court had no jurisdiction. 


XXITI. 
Error in denying the motion of the State of 
Washington for leave to intervene in this suit. 


OIA 
Error in denying the motion of the State of 
Oregon for leave to intervene in this suit. 


XOX. 

Error in deecreeing that the plaintiff was the 
owner [68] of the premises in controversy in this 
suit, or that the same, or any part thereof, consti- 
tuted an aceretion to Sand Island. 


XXVI. 

Error in decreeing that neither the State of Ore- 
gon nor the State of Washington was an indispens- 
able party, and that the Court had jurisdiction with- 
out their presence to enter a decree other than a 
decree of dismissal. 
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XXVIII. 
Error in not entering a decree of dismissal in 
time: suit. 
AXAVITI. 
Error in decreeing that plaintiff should recover 
from defendants its costs and disbursements. 
WHEREFORE Defendants-appellants pray that 
the decree may be reversed. 
COLUMBIA RIVER PACKERS 
ASSOCIATION 
By W. L. THOMPSON 
BAKER’S BAY FISH COMPANY 
By W. L. THOMPSON 
H. J. BARBEY 


CLARK & CLARK 
JAY BOWERMAN 
Attorneys for Defendants-Appellants. [69] 


District of Oregon, 
State of Oregon, 
County of Multnomah—ss. 

Due service of the within Assignments of Error 
is hereby accepted in Multnomah County, Oregon, 
this 31 day of October, 1935, by receiving a copy 
thereof, duly certified to as such by A. HE. Clark 
of Attorneys for Defendants. 

CARL C. DONAUGH 
Attorney for Plaintiff. 
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State of Oregon, 
County of Multnomah, 
District of Oregon—-ss. 

Due and timely service of the foregoing Assign- 
ments of Error, together with receipt of a copy 
thereof duly certified as such by A. KE. Clark, one 
of the attorneys for defendants-appellants, is here- 
by admitted at Portland, Oregon, this 3lst day of 
October, 1935. 

T. H. VAN WINKLE 
Attorney General of the State 
of Oregon. 

RALPH E. MOODY, 
Ass’t Atty. Gen’] 

Attorneys for the State of Oregon. 


Due and timely service of the attached Defend- 
ant’s assignments of error by receipt of a true copy 
thereof, acknowledged this 31st day of October, 
1935. 

G. W. HAMILTON 
Attorney General of the State 
of Washington 
R. G. SHARPE 
Assistant Attorney General 
of the State of Washington, 
Attorneys for the State of Washington. 


[Endorsed]: Filed October 31, 1935. [70] 
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AND AFTERWARDS, to wit, on Saturday, the 
Ist day of November, 1935, the same being the 79th 
judicial day of the regular July, 1935, term of said 
Court; present the Honorable Charles C. Cavanah, 
United States District Judge for the District of 
Idaho, presiding, the following proceedings were 
had in said cause, to wit: [71] 


[Title of Court and Cause. ] 
ORDER ALLOWING APPEAL. 


The defendants in the above entitled cause having 
prayed for the allowance of an appeal in this cause 
to the United States Cireuit Court of Appeals, for 
the Ninth Circuit, from the Decree made and enter- 
ed in said cause by the District Court of the United 
States, for the District of Oregon, on August 9th, 
1935, and from each and every part thereof, and 
having presented and filed their petition for appeal, 
assignments of error and prayer for reversal, pur- 
suant to the statutes and rules in such cases provid- 
ed, it is therefore, 

ORDERED that the petition of said defendants 
for the allowance of an appeal, and their said ap- 
peal to the United States Circuit Court of Appeals, 
for the Ninth Circuit be, and the same are hereby 
eranted and allowed, and it is further 

ORDERED that the amount of the bond on said 
appeal to be given by the said defendants to act 
as a cost bond be, and the same is hereby fixed at 
the sum of $300.00, and it is further 

ORDERED that the Clerk of this Court prepare 
and certify a transcript of the record, proceedings 
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and deeree in this cause and all other papers and 
documents pertinent to and necessary for a de- 
termination of said appeal and transmit the same 
to the [72] United States Cireuit Court of Appeals, 
for the Ninth Cireuit, within the time and in the 
manuer provided by the statutes of the United 
States and the rules of Court. 
Dated this Ist day of November, 1935. 
CHARLES C. CAVANAH 
Judge of the United States District Court, 
for the District of Oregon, sec 
In said cause. 


District of Oregon, 
State of Oregon, 
County of Multhomah—ss. 

Due service of the within Order allowing Appeal, 
is hereby accepted in Multnomah County, Oregon, 
this 3rd day of November, 1935, by receiving a copy 
thereof, duly certified to as such by A. E. Clark, of 
attorneys for Defendants. 

EDWIN D. HICKS, 
Of Attorneys for Plaintiff. 


State of Oregon, 
County of Multnomah, 
District of Oregon—ss. 

Due and timelv service of the foregoing Order 
Allowing Appeal and Fixing Bond, together with 
the receipt of a copy thereof duly certified as such 
by A. E. Clark, one of the attorneys for defendants- 
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appellants, is hereby admitted at Portland, Oregon, 
this 3rd day of November, 1935. 
J. H. VAN WINKLE 
Attorney General of the State 
of Oregon. 
RALPH E. MOODY 
Attorney for the State of 
Oregon. 


Due and timely service of the attached Order 
Allowing Appeal by defendants by receipt of a true 
copy thereof, acknowledged this 3rd day of Novem- 
ber, 1935. 

G. W. HAMILTON 
Attorney General of the State 
of Washington. 
R. G. SHARPE, 
Assistant Attorney General of 
the State of Washington. 
Attorneys for the State of Washington. 


[Endorsed]: Filed November 2, 1935. [73] 


AND AFTERWARDS, to wit, on the 7th day of 
November, 1935, there was duly filed in said Court, 
a BOND ON APPEAL, in words and figures as 
follows, to wit: [74] 


[Title of Court and Cause. ] 
COST BOND ON APPEAL. 


KNOW ALL MEN BY THESE PRESENTS 
That Columbia River Packers Association, a cor- 
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poration, Baker’s Bay ish Company, a corpora- 
tion, and H. J. Barbey, as principals, and United 
States Fidelity and Guaranty Company, a corpora- 
tion authorized to transact business in the State 
of Oregon, as surety, are held and firmly bound 
unto the United States of America, the above named 
plaintiff, and to the State of Oregon and to the 
State of Washington, petitioners for leave to inter- 
vene, and to each of them, in the just and full sum 
of $800.00, for which sum well and truly to be paid, 
said defendants bind themselves and their succes- 
sors and assigns, jomtly and severally by these 
presents. 

Sealed with our seals and dated this 2nd day of 
Nov., 1935. 

The condition of this obligation is such that 

WHEREAS, on the 9th day of August, 1935, a 
decree was made and entered in the above entitled 
court and cause and defendants have petitioned for 
and have been allowed an appeal from said decree 
to the United States Circuit Court of Appeals, for 
the [75] Ninth Cireuit to correct and reverse the 
said decree, and 

WHEREAS the said District Court has by order 
fixed the bond or security to be given upon said 
appeal in the sum of $300.00, | 

NOW, THEREFORE, the condition of this obli- 
gation is such that, if the above-named defendants 
and appellants, Columbia River Packers Associa- 
tion, a corporation, Baker’s Bay Fish Company, a 
corporation, and FI. J. Barbey, shall prosecute said 
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appeal to effect and answer all costs that may be 
awarded against them, or either of them, if they or 
either of them shall fail to make good their appeal 
and plea, then this obligation shall be void, other- 
wise to remain in full force and effect. 
COLUMBIA RIVER PACKERS 
ASSOCIATION, 
by W. L. THOMPSON, Pres. 
BAKER’S BAY FISH COMPANY 
by W. L. THOMPSON, Pres. 
H. J. BARBEY 
Principals. 
UNITED STATES FIDELITY 
AND GUARANTY COMPANY 
By G. B. ECKLES, 
Its Attorney in Fact. 
[Seal] Surety. 


Countersigned 
R. W. SCHMEER CoO. 
By J. H. SCHMERER, 
Resident Agent. 


Approved 
EDWIN D. HICKS, 
Asst. U. 8. Attorney. 


The foregoing undertaking is accepted and ap- 
proved, both as to form and as to surety. 
CHARLES C. CAVANAH, 
District Judge for the District of Oregon, 
presiding in said cause. [76] 
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District of Oregon, 
State of Oregon, 
County of Multnomah.—ss. 

Due service of the within Cost Bond on Appeal 
is hereby accepted this 4th day of November, 1935, 
by receiving a copy thereof, duly certified to as such 
by A. E. Clark, of attorneys for defendants. 

UNITED STATES OF AMERICA, 
by EDWIN D. HICKS 
United States Attorney. 


State of Oregon, 
County of Multnomah, 
District of Oregon.—-ss. 


Due and timely service of the foregoing Bond on 
Appeal together with receipt of a copy thereof, 
duly certified as such by A. E. Clark, one of the 
attorneys for defendants-appellants, is hereby ad- 
mitted at Portland, Oregon, this 4 day of November, 
1935. 

T. H. VAN WINKLE 
Attorney General of the State of Oregon 
RALPH E. MOODY 

Attorney for the State of Oregon 


Due and timely service of the attached Bond on 
appeal of defendants by receipt of a true copy 
thereof, acknowledged this 4th day of November, 


1935. 
G, W. HAMILTON 
Attorney General of the State of Washington 
R. G. SHARPE 
Assistant Attorney General of the State 
of Washington 
Attorneys for the State of Washington 


[Endorsed]: Filed November 7, 1935. [77] 
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AND, to wit, on the 5th day of November, 1935, 
there was duly filed in said Court, a STIPULA- 
TION BETWEEN DEFENDANTS AND THE 
STATE OF OREGON TO SEND ORIGINAL 
EXHIBITS TO COURT OF APPEALS, in words 
and figures as follows, to wit: [78] 


[Title of Court and Cause. | 
STIPULATION 


It is stipulated between the defendants and the 
State of Oregon that Plaintiff’s Exhibits 1, 5, 6, 
24, 29, 30 and 31, and Defendants’ Exhibits 14, 15, 
16, 17, 18, and 19A, 19B, 19C and 19D, consisting of 
maps, blueprints and photographs, are of such 
nature that it is Impossible to incorporate the same 
in the printed record and the originals shall be trans- 
mitted to the Circuit Court of Appeals for the Ninth 
Circuit for its use and inspection, and that an order 
may be entered accordingly. 

CLARK & CLARK 
JAY BOWERMAN 
Attorneys for Defendants 
I. H. VAN WINKLE 
Attorney General 
R. E. MOODY 
Ass’t Att’y Gen’! 
Attorneys for State of Oregon 


[Endorsed]: Filed November 5, 1935. [79] 
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AND AFTERWARDS, to wit, on the 5th day of 
November, 1935, there was duly filed in said Court, 
a STIPULATION BETWEEN DEFENDANTS 
AND THE STATE OF WASHINGTON TO 
SEND ORIGINAL EXHIBITS TO THE COURT 
OF APPEALS, in words and figures as follows, 
to wit: [80] 


[Title of Court and Cause. ] 


STIPULATION 


It is stipulated between the defendants and the 
State of Washington that Plaintiff’s Exhibits 1, 5, 
6, 24, 29, 30 and 31, and Defendants’ Exhibits 14, 
15, 16, 17, 18, and 19A, 19B, 19C, and 19D, consist- 
ing of maps, blueprints and photographs, are of such 
nature that it is impossible to incorporate the same 
in the printed record and the originals shall be 
transmitted to the Circuit Court of Appeals for the 
Ninth Circuit for its use and inspection and that an 
order may be entered accordingly. 

CLARK & CLARK, 
JAY BOWERMAN 
Attorneys for Defendants. 
G. W. HAMILTON & 
R. G. SHARPE, 
Attorneys for State of Washington. 


[Endorsed]: Filed November 5, 1935. [81] 
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AND AFTERWARDS, to wit, on Thursday, the 
ith day of November, 1935, the same being the 4th 
Judicial Day of the Regular November, 1935 Term 
of said Court; present the Honorable Charles C. 
Cavanah, United States District Judge for the Dis- 
trict of Idaho, presiding, the following proceedings 
were had in said cause, to wit: [82] 


[ Title of Court and Cause. ] 
ORDER 


IT IS HEREBY ORDERED that the Court does 
hereby identify as received and considered in evi- 
dence in the above entitled cause Plaintiff’s Exhibits 
i 2,3, 9, 6, 24, 25, 29, 30 and 31, and Defendants’ 
Exhibits 8, 9, 14, 15, 16, 17, 18, and 19A, 19B, 19C 
and 19D, 20, 21, 22 and 23, which said Exhibits are 
stamped and marked as filed in the United States 
District Court for the District of Oregon, in said 
cause, and does hereby declare the same as a part 
of the record on appeal in said cause; And It Is 
Further 

ORDERED That the printing of said exhibits, 
and each of them, may be omitted, and that it shal! 
not be necessary to print the same as a part of the 
record in said cause except in so far as the same 
are contained in the statement of the evidence; And 
It Is Further 

ORDERED, That Plaintiff’s Exhibits 1, 5, 6, 24, 
29, 30 and 31, and Defendants’ Exhibits 14, 15, 16, 
17, 18, and 19A. 19B, 19C and 19D cannot be readily 
copied, and because of the character thereof it is 
impracticable and impossible to incorporate the 
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same in the printed record, and that the originals, 
[S83] in leu of such printing, shall be transmitted 
to the Cireuit Court of Appeals for its use and in- 
spection; And It Is Further 
ORDERED, That all of the original exhibits shall 
be transmitted to the Clerk of the Circuit Court of 
Appeals at or before the time of argument of this 
cause on appeal. 
Done and dated in open Court this 6th day of 
November, 1935. 
CHARLES C. CAVANAH 
District Judge for the District of Oregon, 
presiding in said cause. 


Approved this 4th day of Nov. 1985. 
EDWIN D. HICKS, 
Aeod Ugo Atl y. 


[Endorsed]: Filed November 7, 1935. [84] 
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AND, to wit, on the 6th day of November, 1939, 
there was duly filed in said Court, a PRAECIPE 
FOR TRANSCRIPT, in words and figures as fol- 
lows, to wit: [85] 


[Title of Court and Cause. ] 
PRAECIPE FOR TRANSCRIPT. 


To the Clerk of the Above-entitled Court: 

You will please prepare and certify the record on 
appeal in the above entitled cause for transmission 
to the United States Circuit Court of Appeals for 
the Ninth Cireuit, including therein all papers and 
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proceedings had in the above-entitled cause which 
are necessary to the determination thereof in said 
Appellate Court and especially the following: 


up 
(2) 
(3) 


(4) 
(9) 
(6) 


(7) 
(8) 
(9) 
(10) 
eit) 
(12) 


(13) 


(14) 


This Praecipe. 

Second Amended Bill of Complaint. 

Answer of Defendants to Amended Bill of 

Complaint. 

Findings of Fact and Conclusions of Law. 

Final Decree. 

Defendants-Appellants’ Assignments of 

Lrror, 

Petition for Appeal. 

Order Allowing Appeal and Fixing Bond. 

Bond on Appeal. 

Citation on Appeal. 

Order Regarding Exhibits. 

Statement of Evidence and Trial Record. 
[86] 

Stipulation for extension of time for plaintiff 

to propose amendments to statement of evi- 

dence and presentation to the Court. 

Order extending time therefor. 


You are to certifv each and all of Plaintiff’s Ex- 
hibits 1, 2, 3, 5, 6, 24, 25, 29, 30 and 31 and Defend- 
ants’ Exhibits 8, 9, 14, 15, 16, 17, 18, 19-A, 19-B, 
19-C, 19-D, 20, 21, 22 and 23, the same not to be 
printed, except in so far as they are reproduced in 
the statement of evidence but to be made a part of 


the record on appeal. 
Dated this 5th day of November, 1935. 


CLARK & CLARK and 
JAY BOWERMAN 
Solicitors for Defendants-Appellants. [87] 
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Distriet of Oregon, 
State of Oregon, 
County of Multnomah.—ss. 


Due service of the within Praecipe for Transeript 
is hereby aceepted in Multnomah County, Oregon, 
this 5th day of November, 1935, by receiving a copy 
thereof, duly certified to as such by A. E. Clark of 
Attorneys for Defendants. 

EDWIN D. HICKS 
Attorneys for Plaintiff. 


State of Oregon, 
County of Multnomah, 
District of Oregon.—ss. 


Due and timely service of the foregoing Praecipe 
for Transcript on Appeal is hereby admitted, at 
Salem, Oregon, this 5th day of November, 1935, 
bv receipt of a copy thereof, certified as such by 
A. E. Clark, one of the attorneys for defendants- 
appellants. 

I. H. VAN WINKLE 
Attorney General of the State of Oregon. 
RALPH E. MOODY 
Assistant Attorney General, 
Attornevs for the State of Oregon. 


District of Oregon, 
State of Oregon, 
County of Multnomah.—ss. 

Due service of the foregoing Praecipe for Tran- 
script on Appeal of the defendants on appeal in suit 
No. E-9471, in the District Court of the United 
States, for the District of Oregon, wherein the 
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United States of America in plaintiff and Columbia 
River Packers Association, a corporation, Bakee’s 
Bay Fish Company, a corporation, and H. J. Barbey 
are defendants, and receipt of a true copy thereof, 
duly certified to be such by A. E. Clark, one of the 
attorneys for the defendants, is hereby acknowl- 
edged at Portland, Oregon, this 5th day of Novem- 
ber, 1935, 

G. W. HAMILTON & 

Rk. G. SHARPE 

Attorneys for the State of Washington. 


[Endorsed]: Filed November 5, 1935. [88] 
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AND AFTERWARDS, to wit, on the 7th day of 
November, 1935, there was duly filed in said Court, 
a STIPULATION FOR ORDER ENLARGING 
TIME TO PROPOSE OBJECTIONS OR 
AMENDMENTS TO PROPOSED STATEMENT 
OF THE EVIDENCE, in words and figures as 
follows, to wit: [89] 


[Title of Court and Cause. | 
STIPULATION 


WHEREAS a statement of the evidence and trial 
record in this suit was heretofore prepared and 
lodged with the Clerk of the above-entitled court 
by defendants for examination of plaintiff and no- 
tice thereof given as provided in subdivision (b) 
of Equity Rule 75 and that because of trial en- 
gvagements and other professional engagements the 
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solicitors for plaintiff have not had time and oppor- 
tunity to prepare the objections and amendments 
thereto which they desire to propose. It is therefore 
STIPULATED by and between the solicitors of 
record for the plaintiff and defendants that an 
order may be entered herein extending the time for 
proposing objections and amendments and the pres- 
entation of said statement of evidence to the Court 
for its approval to and including November 20th, 
1935. 
Dated this 5th day of November, 1935. 
EDWIN D. HICKS 
Solicitors for Plaintiff. 
CLARK & CLARK 
JAY BOWERMAN 
Solicitors for Defendants. 


[Endorsed]: Filed November 7, 1935. [90] 


er 


AND AFTERWARDS, to wit, on Thursday, the 
7th day of November, 1935, the same being the 4th 
Judicial Day of the Regular November, 1935 Term 
of said Court; present the Honorable Charles C. 
Cavanah, United States District Judge for the Dis- 
trict of Idaho, presiding, the following proceedings 
were had in said cause, to wit: [91] 


[Title of Court and Cause. ] 
ORDER EXTENDING TIME. 


Based upon the stipulation of the parties to this 
suit through their solicitors of record, and for good 


cause shown, it is hereby 
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ORDERED that the time within which the plain- 
tiff may make objections and propose amendments 
to the statement of the evidence and trial record, 
heretofore lodged with the Clerk of the above-en- 
titled Court, and the presentation of said objections 
and proposed amendments and said statement to the 
Court for its approval, is hereby extended to and 
including November 20, 1935. 

Dated this 6th day of November, 1935, 

CHARLES C. CAVANAH 
Judge of the United States District Court for the 
District of Oregon, presiding in the above- 
entitled cause. 


[Endorsed]: Filed November 7, 1935. [92] 


AND AFTERWARDS, to wit, on the 19th day of 
November, 1935, there was duly filed in said Court, a 
STIPULATION RELATIVE TO ORIGINAL 
EXHIBITS, in words and figures as follows, to wit: 

[93] 
[Title of Court and Cause. ] 
STIPULATION. 


It is STIPULATED by and between the plaintiff 
and defendants herein, through their respective 
solicitors of record, that an order may be entered 
herein 

(a) That the original exhibits in this case shall 
be retained in the custody of the clerk of the above- 
entitled court at Portland, Oregon, for use of the 
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parties in the preparation of their briefs, and shall 
be transmitted to the clerk of the Circuit Court of 
Appeals a convenient time before argument of the 
eause in said Court; and 
(b) That there shall be transmitted by the clerk 
of said District Court to the clerk of the Cireuit 
Court of Appeals a convenient time before the argu- 
ment of this cause in the last named court the tran- 
script of the evidence and trial record certified by 
the court reporter, and on file with the clerk of said 
District Court, and that the solicitors for either 
party may refer to said transcript in their briefs 
and arguments and eall the attention of the Circuit 
Court of Appeals to the same, or any part thereof. 
Dated this 14 day of November, 1935. 
EDWIN D. HICKS 
Solicitors for Plaintiff. 
CLARK & CLARIS 
JAY BOWERMAN 
Solicitors for Defendant. 


[Endorsed]: Filed November 19, 1935. [9314] 


AND AFTERWARDS, to wit, on Tuesday, the 
19th day of November, 1935, the same being the 13th 
Judicial day of the Regular November, 1935 Term 
of said Court; present the Honorable Charles c. 
Cavanah, United States District Judge for the Dis- 
trict of Idaho, presiding, the following proceedings 
were had in said cause, to wit: [94] 
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[Title of Court and Cause. ] 
ORDER. 


Based upon the stipulation of the plaintiff and 
defendants throngh their respective solicitors of rec- 
ord, and for good cause shown, it is 

ORDERED that the original exhibits in this cause 
shall, for the time being be retained in the custody 
of the clerk of the above entitled court at Portland, 
Oregon, for use of the parties in the preparation of 
their briefs herein, and shall be transmitted to the 
clerk of the Cireuit Court of Appeals a convenient 
time before the argument of this cause upon appeal. 
And it is further 

ORDERED that the clerk of said District Court 
shall transmit to the Circuit Court of Appeals a 
convenient time before argument of this cause on 
appeal, the transcript of the evidence and trial rec- 
ord made and certified by the court reporter, and 
filed with the clerk of said District Court, and that 
either party in their briefs or upon oral argument 
may refer thereto and call the attention of the 
Appellate Court to the same or any part thereof, but 
no part of said transcript shall be printed. 

Dated this 18th day of November, 1935. 

CHARLES C. CAVANAH 
Judge of the United States District Court, 
presiding in said cause. 

[Endorsed]: Filed November 19, 1935. [9414 ] 
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AND AFTERWARDS, to wit, on the 19th day of 
November, 1935, there was duly filed in said Court, a 
STATEMENT OF THE EVIDENCE, in words 
and figures as follows, to wit: [95] 


[Title of Court and Cause. ] 


STATEMENT OF THE EVIDENCE AND 
TRIAL RECORD. 


The following is defendants-appellants condensed 
statement in narrative form of what occurred upon 
and during the trial of this suit and the testimony 
introduced upon said trial, made in pursuance of 
Equity Rule 75(b), and lodged in the Clerk’s office 
for the examination of the plaintiff as provided by 
said rule: [96] 

At the opening of the trial, the Court denied the 
motion of the State of Oregon for leave to intervene 
and file a petition in intervention, and vacated the 
conditional order theretofore made by Judge Fee 
permitting the State of Washington to intervene 
and file a petition in intervention, and denied the 
motion of the State of Washington for leave to in- 
tervene and file a petition in intervention, and in 
connection therewith delivered the following oral 
opinion: 

“COURT: I appreciate, Gentlemen, you have 
a question of jurisdiction between the United 
States and the states. We have a statute, as I 
recall it, which provides that an action between 
the government and the states involving title to 
property, the Supreme Court of the United 
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States has original jurisdiction. The question, I 
recall, was presented to me some two years ago, 
in which a controversy arose over the ownership 
of property as between the government and the 
state of Idaho. I declined jurisdiction. The 
question was thoroughly gone into. Under that 
statute Congress has granted original jurisdic- 
tion in the Supreme Court of the United States 
in controversies over ownership of property be- 
tween the government and the state. Now, with 
that [97] statute in mind, if the court permits 
these petitions for intervention of the States of 
Oregon and Washington, I will be assuming 
original jurisdiction here, when it belongs in the 
Supreme Court of the United States, and I 
doubt whether any theory of this court would 
avail you anything at all. Why did Congress 
enact that statute giving the Supreme Court 
original jurisdiction? I have an idea that Con- 
eress had in mind in giving the Supreme Court 
original jurisdiction, that it would not involve 
the District Judges of the different states. Now 
if these petitions are permitted vou are going 
to have here the statement of counsel] both for 
the states of Oregon and Washington, primarily 
a question of jurisdiction on the facts, which 
the court will have to determine. If I would 
hear this case and permit these states to inter- 
vene and the court should finally determine on 
the evidence that this property is situated in 
the State of Washington, it divests this court of 
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Jurisdiction at once, and you avail yourself of 
nothing. If the court should determine that the 
property is in the State of Oregon, if it had any 
jurisdiction of course it would retain jurisdic- 
tion. If we ignore this statute I call your atten- 
tion to the original jurisdiction being vested in 
the Supreme Court of the United [98] States in 
a controversy of this sort between the govern- 
ment and the states. Now there is vour compli- 
cation. If we take testimony here and the court 
should conelude the property is situated in 
Washington it declines jurisdiction and the gov- 
ernment goes over in the State of Washington 
and brings a similar suit, and the State of Ore- 
gon raises a similar question, and the Judge over 
there should hold the property was not in the 
State of Washington, where would you be? You 
would be in the same situation you would be 
here. That is the purpose of that statute grant- 
ing original jurisdiction to the Supreme Court 
in controversies between the state and the gov- 
ernment over the ownership of property. You 
can see what the result might be. Now the states 
are not necessary parties in this litigation, as I 
view it. This court can go on and determine the 
controversy between the government and these 
defendants. It is true it would not bind the state 
of Oregon or the state of Washington. It would 
only be binding the parties before the court, and 
that would be the United States and these de- 
fendants. If the states of Washington and Ore- 
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gon afterwards desired to litigate it would prob- 
ably bring whatever suit it thought proper. And 
IT am under the impression, gentlemen, that this 
question of jurisdiction is a very serious one, 
where you have to determine between the two 
states and the United States government the 
ownership of this property. It is [99] true the 
boundary might be said to be involved, but that 
divests jurisdiction; where is this property, in 
Oregon, this side of the boundary line, or in 
Washington ? 

I am under the impression, gentlemen, that 
these petitions of intervention should not be 
allowed, but the case should proceed between the 
original parties, and you will have to determine 
hereafter the interests of these states in the 
proper forum. So you may proceed. 

There is a motion to set aside the order allow- 
ine the state of Washington to intervene. Is 
that subject to objection ? 

Mr. HICKS: Yes.’ 


It was thereupon stipulated between counsel for 
the plaintiff and the defendants that any affirmative 
allegations or matter pleaded in the answer to the 
amended complaint should be deemed denied and 
that the said answer to the amended complaint 
should stand as the answer to the second amended 
complaint which was filed just before the trial. 

Thereupon Mr. Devers, Assistant Attorney Gen- 
eral of the State of Oregon, made application to the 
court as follows: 


96 


Columbia Riv.Pack. Asso. et al. 


‘‘T want to present another matter to the 
court on behalf of the State of Oregon, at this 
time: That is in a case pending where this same 
sort of a question was raised, the Attorney Gen- 
eral of the United States applied for leave to 
participate in the trial to examine witnesses 
and to allow them to present an argument to the 
court, with the understanding that the govern- 
ment [100] was not a party to the case, or 
would not be bound by the decree. And in behalf 
of the State of Oregon I make application that 
a like privilege be extended to the State of Ore- 
gon in this proceeding.’’ 


Thereupon Mr. Downey, Assistant Attorney Gen- 


eral of the State of Washington, made a similar 
application, in behalf of the State of Washington, 
in this language: 


“Mr. DOWNEY: I make the same applica- 
tion on behalf of the State of Washington, and 
speaking on that, I know enough about this case 
to know that this court cannot possibly deter- 
mine this matter without passing upon the ques- 
tion of whether the land is in Washington or in 
Oregon.”’ 


The court denied the application of the State of 


Washington and of the State of Oregon, and, in 
connection therewith, delivered the following oral 


opinion: 


“COURT: Of course if the evidence shows 
this land is situated in the State of Washington, 
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then it is a question of jurisdiction, and the 
court declines jurisdiction. The court has 
authority upon its own motion to refuse juris- 
diction. I don’t think it is required for the coun- 
sel to call the court’s attention to jurisdiction 
between the original parties, because that is a 
matter it is the duty of the court to take care 
of in the proceedings.’’ [101] 
% oy % * x % ae 
‘‘That is a peculiar proceeding to me. I un- 
derstand that has been permitted to be done in 
instances, but a peculiar proceeding to allow 
outside parties, not a party to the action, to 
come into the proceeding and participate in it 
and question the witnesses, and not be bound by 
it—just going fishing, that is what they are 
going. This action should be tried between the 
original parties. I doubt whether anyone else 
can come in here and interfere and raise issues 
and examine witnesses; it would just be an ex- 
pedition trying to find out something. I am not 
inclined to allow that kind of a procedure, 
gentlemen. It would be hard on the litigants, 
the original parties. They have no pleadings 
from the parties who want to come in and ex- 
amine the witnesses; they ought to have an op- 
portunity to know what is going on. I am not 
inclined to adopt that kind of procedure. I think 
we will have to try this case between the original 
parties before the court. You may proceed.’’ 
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Thereupon counsel for plaintiff stated: 

‘Mr. HICKS: May it please the court, I have 
here a series of maps which purport to trace the 
history of Sand Island from carly days down 
to the present time. This particular exhibit 
places the island and the sands attached to it, 
adjacent sands, Peacock Spit, and the entire 
matter, up until 1934.’’ [102] 


Said maps were received in evidence and marked 
Exhibit 1. It is not practicable to make copies and 
the originals will be transmitted to the Circuit Court 
of Appeals together with two additional duplicates 
for the convenience of the members of the court. 
The exhibit consists of maps of the waters of the 
lower Columbia River and vicinity, compiled under 
the direction of the United States Engineers or the 
Coast Geodetic Survey for the years 1854, 1870, 1876, 
1879, 1680, 1881, t883, 1885, 1889, 1890; leoiaese, 
1893, 1894, 1895, 1896, 1897, 1898, 1899, 1900, 1901, 
1902, 1903, 1904, 1905, 1906, 1907, 1908, 1909, 1910, 
Vt, 19d2, 1913. 1914, 198d, 1916, 1917, lore 
1920, 1921, 1922, 1923, 1924, 1925, 1926, 1927, ieee: 
1929, 1930,.1931, 1932, 1933 and 1934. 

Thereupon counsel for plaintiff offered in evi- 
dence a summary purporting to show the leases 
made by the United States on Sand Island, or parts 
thereof, between June 30, 1880 and May Ist, 1930, 
the annual rentals received and the total rentals 
received, and said statement was received in evi- 
denee as Exhibit 2, without objection but with the 
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statement by counsel for defendants that it must be 
understood that the statement does not show the ren- 
tal on individual sites, or the annual rental received 
on any particular site, but merely the gross rentals 
received from all tenants for a given year. Said 
Exhibit is as follows: 


GOVERNMENT’S EXHIBIT 2 


‘‘Leases made with respect to Sand Island from 
and between the 30th day of June, 1880, and the 
Ist of May, 1930: 


Term Annual Total 
Noo Crs) From CRenttal_—_ Received 
ieee we and V. Cook 1 June 30,1880 $ 509 ¢ 509 
2 TT. A. O. Stensland 3 June Ie SIO 9202 4,800 
3 Howard Winter 3 do 1,500* 3,750 
4+ Walter L. Pulliam 3 do OC 2,500 
5 Hansen and Olsen 3 do 750* 1,875 
6G Cris Hansen 3 May 1, 1908 150 450 
7 Columbia River Packers’ 

Assn. 3 do 5,175 15,525 
& John Service 3 do 1,450 4,350 

[103] 
9 Alex Muller 3 May 1, 1911 86 238 
10 Booth Fisheries Co. 3 do 210 630 
119 Columbia R. Packers’ Assn. 3 do 12,509 37,027 
12 do 1 May 1, 1914 6,918 6,918 
18 W. E. Tallant i do 8,380 8,380 
14 Stuart Davis i do 281 281 
1d do 1 May Toile 11,474 11,474 
he «6W. CE. Tallant 1 do 750 1 ae 
17 Columbia R. Packers’ Assn. 1 do 650 650 
18 Tallant-Grant Packing Co. 3 May i TSS ONES) 6,405 


19 Columbia River Packers’ 
Assn. 
20 Stuart Davis 


*Revoked Dec. 10, 1907. 


we) 


do 14,154 42,462 
do 675 2.025 
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Term Annual Total 
(Years) From Rental Received 
Sanborn-Cutting Co. 3 May 1, 1919 4,153 12,459 
W. KE. Tallant 3 do 5,000 15,000 
Columbia R. Packers’ Assn. 3 do 9,256 27,768 
Bankers’ Discount Corp. 3 May 1, 22 1,149 3,447 
Sanborn-Cutting Co. 3 do 14,010 42.030 
Columbia R. Packers’ Assn. 3 do 6,680 20,040 
Barbey Packing Co. 3 do 5,444 1G:332 
do 3 do 6,789 20,367 
do 3 May 1, 0925 46,000 46,000 
do May 1925 


to May 1, 1930 46,000 r 


Thereupon counsel for the government offered, 
and there was received in evidence, lease executed 
by the Secretary of War, as lessor, on March 27th, 
1930, and by Barbey Packing Company and Co- 
lumbia River Packers’ Association, as lessees, on 
April 21, 1930, to which counsel for the defendants 
objected that the same was incompetent and imma- 
terial to any issue in the ease. The objection was 
overruled and the lease admitted and marked Ex- 
Hott 

The material provisions of said lease are: 

(a) That the Secretary of War leases to the 
lessees above named pursuant to the Act of Con- 
gress approved July 28, 1892 (27 Stat. 321), for a 
rental of $37,175.00 per annum, for a period of 
five years beginning May 1, 1930, land on the south 
side of Sand Island, described as: 
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““All of that certain premises on the south 
shore of Sand Island, together with rights, 
easements and appurtenances thereunto belong- 
ing, known as Sites Nos. 1, 2, 3, 4 and 5, the 
northernmost boundary being marked by a line 
running due west from U. 8. Monument No. 4 
to the intersection with the low water line; 
the easterly boundary is marked by a line run- 
ning due south through Station ‘‘Island’’ to low 
water near the east end of Sand Island. Length 
of shore line approximately 18000 feet, all as 
[104] shown and described on the attached map 
which is made a part hereof;”’. 


(b) That said property was leased for seining 
purposes only. 

(c) That the lease was subject to revocation at 
the will of the Secretary of War and the uses and 
occupation of the premises were subject to such 
rules and regulations as the Commanding Officer 
at Fort Stevens, Oregon, should from time to time 
prescribe. 

(d) That the rights granted were subject and 
subordinate to whatever rights, if any, certain In- 
dian tribes had by virtue of the treaties of July 1, 
1855 and January 25, 1856, ratified by the United 
States Senate in 1859. 

Attached to said lease was a map or diagram of 
which the following is a copy: [105] 
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Thereupon Exhibit 4 was marked for identifica- 
tion, purporting to be a notice or call of the United 
States for bids on Sand Island for 1934. Said ex- 
hibit was not offered or received in evidence. 

It was thereupon stipulated between counsel for 
plaintiff and for defendants: 

That the original complaint in this suit was filed 
August 15, 1934; 

That fishing operations under the lease admitted 
in evidence and marked Exhibit 3, supra, were 
earried on until the 25th of August, 1931, and at 
no time thereafter ; 

That, in 1931, for some time prior thereto and at 
all times thereafter, under the laws of the State of 
Oregon regulating fishing on the Columbia River 
and in other waters of the State, fishing operations 
mav be carried on from May Ist to August 25, and 
from September 10th of each year to March 1 of 
the sueceeding year and that the intervals between 
the periods stated are what are called ‘‘closed sea- 
sons** and fishing operations may not lawfully be 
carried on. The closed seasons are March Ist to 
May Ist and from August 25th to September 10th 
of each year. [108] 


JOHN H. LEWIS 


a witness for complainant, testified: 

I am a civil engineer; for a number of years I 
was with the U. S. Reclamation Service and for 
14 vears State Engineer of the state of Oregon, 
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since which time I have been in private practice. 
I became familiar with Sand Island and adjacent 
territory in 1908 while acting as State Engineer. 
I cooperated with the Attorney General in the suit 
between Oregon and Washington involving the 
boundary line in the vicinity of this property; later 
there was a special congressional committee inves- 
tigating this boundary and I represented the State 
of Oregon at that hearing, making a number of maps 
and presenting considerable testimony. I prepared 
the maps and the particular map adopted by the 
Supreme Court of the United States in fixing the 
boundary and I did engineering in this connection. 
I did this after assembling all available maps of the 
area from the earliest ones prepared by the United 
States and interpreted them for the Court, show- 
ing the changes in the channel at that time and how 
the early boundary lne moved to the North as 
Sand Island moved to the North. 

Taking government’s exhibit 1, I describe the 
movement of Sand Island from the point of its 
original location from about 1864 to 1905. 

Commencing with the map of 1870 compiled by 
the Army Engineers as to the location of Sand Is- 
land for the years of 1839, 1842, 1852, 1860, 1876, 
1878, this composite map shows the constant shift- 
ing of the island toward the northward with the is- 
land growing larger. On the map of 1905, which 
shows little change in the general outline of the is- 
land, the portion to the west grows westerly for a 
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while, then it was cut away and moved to the Hast, 
and then it will grow westerly again. The 1907 map 
shows a southerly portion growing westerly and the 
1908 map shows the high water line growing 
westerly as well as the low water line. The same 
is true [109] on the 1909 map. From 1910 to 
1915 conditions were much the same except the 
1915 map shows a narrow projection on the 
southerly tip extending to the West, and beyond these 
and opposite Peacock Spit are other small sands be- 
einning to show up. On the 1912 map there is no 
evidence of Peacock Spit but on the 1914 map it 
was quite prominent. On the 1916 map the projec- 
tion at the south-westerly part of Sand Island is 
erowing larger. On the 1917 map there appears for 
the first time a considerable area of sand south of 
Peacock Spit and west between Sand Island and 
the north jettv. The 1918 map shows a long narrow 
spit between Sand Island and Peacock Spit which 
has disappeared on the 1919 map and Sand Island, 
with adjoining sands, is becoming larger, and Pea- 
cock Spit at the same time is growing very much 
larger and extending to the eastward. On the 1920 
map much of the sand at the southerly portion of 
Sand Island has washed away with Peacock Spit 
growing to the eastward. On the 1921 and 1922 maps 
Wwe have two sands appearing, one at the south of 
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Sand Island and one at the south and east end of 
Peacock Spit which were washed away on the 19238 
map with no evidence of them on the 1924 map, on 
which map Peacock Spit has grown still further to 
the Kast. On the 1925 map Peacock Spit for the 
first time has reached an elevation above the highest 
high water shown by the solid line on the map be- 
tween the words ‘‘ Peacock Spit’’. On the 1926 map 
is a considerable area of sand below the high water 
on Sand Island and at the Kast end of Peacock Spit, 
which body grows considerably larger on the 1927 
map with a small adjoining area. These two islands 
on the 1928 map have been very much reduced in 
area with another small body to the northwestward. 
On the 1929 map Peacock Spit has broken into many 
different sands. Only two extend above high water 
and the deepest channel is along close to Sand Is- 
land. In 1930 there is a tendency to consolidate the 
various sands, leaving two channels through the same, 
one along the westerly edge of Sand Island and the 
other cutting through close [110] to Cape Disap- 
pointment. On the 1931 map the westerly channel 
close to Cape Disappointment has become larger and 
the channel next to Sand Island to shoal and become 
narrow. In 1932 the same tendency continues, the 
westerly channel next to Cape Disappointment becom- 
ine wider and shorter and the channel next to Sand 
Tsland more narrow and apparently shoaling. In 
1933 the westerly channel has moved slightly to 
the east and upper end of the channel next to Sand 
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Island has been entirely closed by sand but is open 
to the south near the westerly dike then under con- 
struction. The 19384 map shows the main north chan- 
nel has moved a little more to the East and that 
the channel next to Sand Island is still closed at the 
northerly end It 1s now narrow and opens into a 
lake at the southwesterly side of Sand Island. While 
I made a survey of the sands for the State Land 
Board for the state of Oregon, I never made any 
survey on any part of Sand Island. 

The north ships channel referred to in the decis- 
ion of the Supreme Court in the case of Washington 
vs. Oregon is the channel around Sand Island 
through Bakers Bay. Beginning with the 1908 map 
this channel and the changes in it may be traced as 
follows: 

On the 1908 map the depth of this channel is not 
marked but it was shallow. On the 1909 map the en- 
trance to the north channel is much narrower which 
continues on the 1910 and 1911 maps. It was about 
the same on the 1912 map with Peacock Spit grow- 
ing out on the 1913 map. The channel is shown nar- 
rower with two sands appearing at the entrance of 
the channel. The same condition is shown on the 
1914 map and 1915, 1916 and 1917 maps conditions 
were substantially the same with considerable body 
of sand appearing for the first time south of Pea- 
cock Spit and some of it blocking the entrance to 
this channel. On the 1918 map the channel is narrow 
and somewhat obstructed, whereas the 1919 map 
shows a well-defined channel of considerable width 
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entering Bakers Bay. In 1920 and 1921 there are 
some sands on each map showing up near the [111] 
entrance of the north ship channel but not much 
change in 1922. In 1923 the north ship channel ap- 
proaches the edge of Sand Island quite closely but 
is of considerable width. In 1924 the southerly end 
of the north ships channel becomes narrower and the 
upper end is blocked somewhat by two large sands 
which appear on this map. In 1925, 1926, 1927 and 
1928 it is approximately the same. On the 1928 map 
I wish to point out the location written on this map, 
the words ‘‘ North Bend’’, with an arrow leading to 
a spot on the southerly and westerly side of Peacock 
Spit, which designates the wreck of the ship ‘‘ North 
Bend’’. On the next map I do not find this wrecked 
vessel but it is my understanding this vessel, dur- 
ing the winter time, was driven through by the 
heavy storms which completely broke up Peacock 
Spit. I find many other channels on the 1929 map 
besides what is purported to be the largest channel 
claimed to have been opened by the vessel. These 
other channels, while perhaps not as wide, were 
developed by this storm which completely wrecked 
Peacock Spit at that time, driving some of the 
sands a little closer to Sand Island. The 1980 map 
shows a beginning of the tendency to consolidate 
the area of sands, the north ships channel] still being 
divided into two parts, one going south along the 
edge of Sand Island and another going almost dir- 
ectly west close to Cape Disappointment. Some of 
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the sands at the southeasterly portion of this area 
are not completely consolidated. The 1931 map shows 
the north ship channel close to Cape Disapoint- 
ment to be considerably wider and all of the sands 
have been consolidated and the channel] next to Sand 
Island is growing narrower. The 1932 map shows 
that the main channel into Bakers Bay, the north 
ships channel, goes close to Cape Disappointment, 
and that the channel next to Sand Island is becom- 
ing very much narrower and diminishing in im- 
portance. The 1933 map shows a well defined north 
ships channel with soundings upon this map, the 
other channel close to and adjoining Sand Island 
being entirely closed at the north end. The 1934 map 
shows practically [112] with the narrow ships chan- 
nel moving slightlv to the east. 

The heavy lines surrounding the words ‘‘Sand 
Island’’ indicate the highest high tide line where it 
intersects the edge of the island. On this map there 
is no palit of Peacock Spit shown to be above the 
highest high tide. This channel around Sand Island 
is not the main channel of the Columbia River al- 
though in the early days it was but at a time when 
the island was considerably further to the south 
than at present. The south channel of the Columbia 
River is navigable for verv large ocean going vessels 
and the north channel for very much smaller vessels. 
The north channel is not the main channel at the 
present time but was in the early davs when Sand 
Island was considerably further south than its 
present location. 
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Examining government exhibit 5 for identifica- 
tion. I walked over Sand Island last Sunday and 
observed the conditions of the ground between what 
is marked ‘‘low water 1935’* and ‘“‘high water 1935” 
west of the westerly jetty sticking out as a black 
line on the southeasterly edge of Sand Island, and 
made a general inspection on the ground, and in my 
opinion this exhibit correctly shows the conditions 
as L observed them. I recognize government exhibit 
6 as the blue print from a tracing I prepared yes- 
terday which shows the general outline of the main- 
land of Washington and Oregon in the vicinity of 
Sand Island with Sand Island shown in heavy, solid 
lines for the year 1894. This map was prepared by 
tracing from the maps heretofore introduced as 
government exhibit 1 for the years noted on this 
map and is intended to show the gradual and contin- 
uous shifting of Sand Island to the westward from 
1894 to about 1920 with a gradual building up of the 
high water line of the island during all this period 
from 1894 to 1920. The channel marked ‘‘ North 
Ship Channel 1934’’ was traced from the 1934 Uni- 
ted States Army Engineers map and is intended to 
show that the 1934 channel comes to about the west- 
erly edge of the meander line. This blue print was 
introduced and marked government’s exhibit 6 but 
on account of its size it is impractical to insert it 
or a copy of it into this record. I intended this 
exhibit to determine whether sands from the west — 
will build up and grow to the east or build up to the | 
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west and to show that as some of the sands are 
washed away they will be built [113] up by addi- 
tional sands being deposited when brought down the 
river during floods and not in general by anv sands 
being washed upstream by the river, although this 
might occur during heavy, violent storms for short 
periods. 
Cross- Examination 

My map, exhibit 6, shows conditions for the vears 
1894-5 and 1915 and 1920. I selected the vears to 
show the westerly movement of the high water line 
of Sand Island. 

The witness was then asked: 

Q. Why didn’t you show the easterly move- 
ment? Why did vou quit just before that be- 
gan? 

A. The easterly edge of Sand Island— 

Q. No, I say the easterly movement of the 
west edge of Sand Island. Why did you quit 
the maps that would have shown that, why 
didn’t vou put that in too? 

A. It is apparent from the modern, late 
maps. 

* * * a9 BS *% ee 

Q. I will ask you this question, Mr. Lewis. 
Isn’t it a fact that the very next map in the 
series Which the Government has introduced as 
Government’s Exhibit 1, will show the opposite 
action from what vou show on the other, and 
the further maps after that? 

A. That was explained by me— 
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Q. I am not asking for an explanation or 
an argument. I am just asking isn’t that a fact? 

A. Beginning with about 1920 this portion 
of the land, the westerly movement, was washed 
away by the north channel. 

Q. Well, is it or is it not a fact that be- 
ginning on maps immediately following the 
ones you used, this so-called westerly movement 
ceased, and the west end of Sand Island washed 
away and receded towards the east ? 

A. Yes, that is correct. 

(). Why didn’t you put that on the map? 

A. Because it is apparent from—clearly ap- 
parent from the maps; because the movement is 
not so gradual as in those years, and is easily 
discernible by looking at those other maps.”’ 


I believe that from 1894 to 1905 the westerly 
movement was 600 to 700 feet, from 1905 to 1915 pos- 
siblvy 400 feet; between 1915 [114] and 1920 just a 
few hundred feet, making a total, I would judge look- 
ing at the map, of 2400 feet or something like that. 
From 1920 to 1934 the point directly opposite the 
easterly projection of Cape Disappointment washed 
away about 500 feet, the recession being very much 
less than the westerly movement. I consider the place 
I selected on the west shore of Sand Island is fairlv 
tvpical of the recession on the entire west shore. 
The projection on the southwest side of Sand Island 
shown on the 1928 map appears as scoured off on 
the 1920 map. The figures at the top and bottom of 
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the map and on the sides of the map are longitude 
lines and are on all the maps. If a person would lay 
a ruler across 124 to the same place on the bottom 
of the map it would show where that line crosses 
Sand Island and make an exact comparison possi- 
ble. It would be easy to lay these lines across a 
eiven point on all the maps from which a person 
could testify accurately as to the movement of the 
island on the diagonal portion which has been under 
discussion. On the 1931 map no dikes are shown ex- 
tending from Sand Island into the Columbia River. 
We have a wide north channel to the west and a 
branch thereof to the East close to and adjoining 
Sand Island. On the 1932 map neither channel shows 
any soundings, indicating that the engineers felt 
boats could go in either route. 

The witness was then asked: 

@. Upon what authority do you base that 
statement ? 

A. Well, it is Just my guess, I assume that 
because the depths are not here. 

Q. Don’t vou think that it would be as safe 
to assume that it had shoaled to a point where 
they didn’t want boats to assume it was navi- 
gable; shoal water? 

A. No, because both 1931 and 1932 maps of 
the government now show a high water line 
and also a low water line of the various sands 
and which indicate the channels. The channels 
then are shown by these sands shown upon the 
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maps—the channels are marked by these sands, 
and if there was any preferences I presume the 
government would indicate on the map. 

Q. Don’t they show that on every map, the 
high water line and the low water line? 

A. Yes, they do, they indicate that. [115] 

@. There is one then for 1932 and 1932? 

A. Exeept the 1931 map, they show the depth 
of one channel and not in the other, and on the 
1932 map they don’t show the depth of either 
channel. And on the 1933 map they show the 
depth in the west—most westerly of these divid- 
ed channels, and at that time the easterly branch 
of the north channel is completely closed up at 
the northerly end so it would be useless to put 
any depths in that channel, because there is no 
channel. 

@. That is, after these dikes have been in 
there for a full vear or more. 

A. There were two channels in 1932, when 
two dikes were in place. On the 1933 map were 
still two dikes in place, and in the other two 
under construction there were beginning to 
have a slight shoaling or closing of the upper 
end of the easterly channel. 

@. That was the one chartered in 1931? 

A. Yes” 


The maps show that at Bakers Bay north of Sand 
Island there is a meeting place where the tides come 
in from around the west end of Sand Island and 
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meet the flow of the river from the east end creating 
dead water. 

The earliest date the name Peacock Spit appears 
on anv map which T have studied is the map of 
1880. ‘That map indicated a body of sands in the 
mouth of the Columbia River close to Cape Disap- 
pointment and further out toward the ocean from 
the present area that is known as Peacock Spit. 

The following questions were asked and answers 
elven: 

Q. It is very much further out. And that 
position on the maps indicate that these sands 
known as Peacock Spit moved inward. Is that 
true? 

A. Judging from the map, I would say that 
Peacock Spit grew inward instead of moved 
inward. 

@. Grew inward 2 

A. Yes, for a time, and then later on almost 
entirely disappeared. 

Q. What year do you refer to? 

A. On the 1901 map, I would like to change 
that; it appears in some years on the map, the 
words ‘‘Peacock Spit’’—Peacock Spit is not 
shown bv dots indicating sands but by the print- 
ed words, and it would appear that Peacock 
Spit grew upstream for a time and also down- 
stream for a time, enlarging in nearly everv 
direction. [116] 
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The 1906 map does not show that Peacock Spit 
was sounded but the word Peacock Spit is on the map 
just below the word ‘‘breakers’’ indicating shallow 
water. The map of 1852 is the first map that I recall 
having examined in connection with the Sand Island 
litigation. The earlier maps, I believe, were made by 
the British Navy. However, my interest in these 
earlier maps was not to get the very earliest but 
the best map that was published by the United 
States just prior to the admission of Oregon which 
J thought would have been the map used in des- 
eribing the boundary line of Oregon. 

The 1880 map shows a very large area marked 
‘*Middle Sands”’ which are connected to Sand Island 
and not to Cape Disappointment. The north channel 
coming out to the north of Middle Sands. The 1880 
map also shows Peacock Spit to be south and en- 
tirely west of Cape Disappointment about four miles 
westerly from the present area of Peacock Spit on 
the 1984 map. After discussing the channel south 
of Middle Sands and the channel] north of Sand Is- 
land, the witness was asked: 

@. Now, I want you to listen to my ques- 
tion. I didn’t ask about that channel at all. I 
asked which was being used, the channel north 
of Middle Sands or the channel north of Middle 
Sands and around north of Sand Island? 

A. I can only answer that question by judg- 
ment from the depth of water and width of the 
channels on the map of 1800 and judging from 
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those depths and widths I would say the south 
channel at that time was the most important, 
but the north channel was straighter and may 
have been used at that time in preference to 
the crooked south channel. 

Q. What do you mean by north channel? 

A. It is the channel north of Middle Sands 
and going north of Sand Island. 

Q. Have vou read the engineers’ report of 
1880? 

A. No, sir. 

Q. So you don’t know that this channel right 
across here was actually in use, the one right 
through between the Middle Sands and Sand 
Island ? 

Objection was made and the following ques- 
tion was asked. [117] 

Q. Do vou know whether that is true or not, 
Whether that was the channel in use all along, 
the one north of Sand Island? 

A. Could easily be the case for shallow ves- 
sels, but for deeper vessels would have to go 
either south or north because at that point vou 
deseribed is considerable less depth than in the 
adjoining north channel and south channel.’’ 


I examined this map to determine whether or 
not the channel in Bakers Bav was not shallower 
than the channel north of Middle Sands and south 
of Sand Tsland and find the shallowest one of each 
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is fourteen feet east of Sand Island and fifteen fect 
between Middle Sands and Sand Island. 

The witness was then asked: 

@. And yet you testified to the court that the 
Middle Sands were joined onto Sand Island, 
according to that map? 

A. Yes, they are. 

@. And Sand Island, then, by the same 
token, is Joined onto the north shore of the 
Columbia River in Washington. Is that right? 

A. Sand Island is separated from the north 
shore by a channel of the depth which IT named. 

@. And the Middle Sands are separated from 
Sand Island bv a deeper channel. Is that right? 

A. According to this map the Middle Sands 
are connected to Sand Island by a shoal which 
has a depth over the top of fifteen feet. 

@. And Sand Island is connected with the 
Washington shore by a shoal that has a depth 
of fourteen feet? 

A. If you care to put it that way, ves. 

Q. Why now are vou telling the court that 
there is a shorter straighter and deeper channel 
between the Middle Sands and Sand Island than 
there is hetween Sand Island and the Washing- 
ton shore? 

A. For vessels of that depth, that is correct. 


On the map of 1880 Peacock Spit is shown as a 
separate entity from Sand Tsland, eut off but what 
T term the north ship’s channel. The channel be- 
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tween Peacock Spit and Sand Island is much deeper 
than is the same channel at the east end of Sand 
Island or the channel between the Middle Sands and 
Sand Island. This map also shows Peacock Spit to 
be located against Cape Disappointment. On my 
[118] visit to Sand Island on Sunday preceding the 
giving of my testimony I was from two to three 
hours on and in the vicinity of Sand Island. Pre- 
¥Yious to this visit 1 was there in 1908 during the 
litigation between Oregon and Washington at which 
time I spent a few hours. I was there on a fishing 
trip when I was stranded and learned something 
about the shoals around the edge of Sand Island. 
This was about 1918. These were about all the times 
T was there. There are six or seven government mon- 
uments but I was unable to find any of them. I have 
never claimed that the body of sand connected with 
Cape Disappointment was a part of Sand Island. 
The lake I spoke of on direct examination along the 
west end of Sand Island was occasioned by the clos- 
ing of the northern end of this channel. The point 
on the 1932 map which shows the channel narrower 
as compared with Sand Island is the very point 
where the channel is shown closed on the 1933 map. 
The first dikes along the south side of Sand Island 
were some 18,000 feet from the south entranee to 
this channel] and were constructed in 1932 and the 
other two dikes which are nearer to the mouth of 
the channel were started in 1933, 
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Interrogated with respect to his direct testimony 
that he prepared the maps used by the U. S. Su- 
preme Court in deciding the boundary between Ore- 
gon and Washington, the witness testified : 

Q. Mr. Lewis, vou said that you prepared 
the map that the United States Supreme Court 
used in deciding the boundary line between Ore- 
gon and Washington. Is that what you testified ? 

A. Yes, 

Q. Well, I hand you Volume 211, U. S. Su- 
preme Court Reports, and show you pages 132 
and the succeeding pages, and ask you which one 
of those you prepared. 

A. The map on Page—the colored map oppo- 
site Page 132, is one of the Army Engineers 
maps, but Chart A, 1851, and the colorings 
shown here, is the same as the coloring and 
legend on the map which I prepared and sub- 
mitted in that case. There was no change in the 
map except the coloring to indicate the depth 
of the water and the darker coloring being 
land, in order to emphasize the north channel, 
the south channel, and the middle channel; and 
the map of Page 132 is similiar to a map which 
I prepared to show the shifting islands, and I 
believe at least similar to the ones which I pre- 
pared. [119] 

Q. Now the map opposite page 132 is eredit- 
ed to ‘‘Mouth of Columbia River from a prelim- 
inary survey under the direction of A. D. Bach, 
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Superintendent of the survey of the coast of 
the United States by the hvdographic party 
under the command of - ).Mearihar, Ot. 
i. SAN ., and Ass U.S. Cotstusumver WV. A. 
Bartlett, Ltd. U. S. N., ye Published in 
1881.’’ Now that is the legend on the map. 

A. Yes, sir. And my desire at that time was 
to have—place on here nothing new except the 
coloring to emphasize the channel so that the 
court would know was based upon official sur- 
vey of that particular time and date, the color- 
ing merely being put on to emphasize the chan- 
nel, 

Q. Then what vou did was to take their map 
and color it? 

A. Yes. 

Q. What was it vou said you had to do with 
the other map? 

A. I recall having prepared a map showing 
the shifting of Sand Island to the northward, 
and this other map looks like it might have 
been traced, or mav have been the one which [T 
prepared. I don’t just recall whether that is 
traced from mine, or whether it is the same 


thing. 
Q. Do vou know Mr. George Hegardt ? 
me Ves. 


Q. Who was he? 
A. He was for a time in charge of the docks 
of the city of Portland. 


122 


Columbia Riv. Pack. Asso. ct al. 


(Testimony of John H. Lewis) 


Q. What was he at the time this government 
ease, this case between Oregon and Washington ? 

A. He was one of the engineers employed 
by the State of Washington? 

@. And what preliminary experience has he 
had—did he have to qualify him if he had any 
special qualifications for making the maps in 
connection with the controversy then before the 
court ? 

A. I feel quite sure he was a qualified en- 
eineer: I don’t just recall his particular quali- 
fications. 

Q. Now I eall vour attention to Page 210 
of Volume 214, United States Supreme Court 
Reports, which is the decision of the Supreme 
Court on rehearing of this case, in which it is 
said ‘‘As to the channel south of Desdemona 
Sands, shown on Washington Exhibit ‘H’ there 
never has been a time from 1859 down to the 
present day, when that channel has not been 
the main channel of the river at that point, the 
channel which commerce has followed. Both 
Jussen and Hegardt, accomplished engineers, 
prepared test maps which were accurate repro- 
ductions of the several maps issued by the gov- 
ernment, commencing with that of 1851,’’ ete. 
Was that Mr. George Hegardt referred to there? 

A. I presume it was. 

@. And vou say he was working for the 
State of Washington? [120] 

A. Yes. 
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Q. He had been a government engineer, 
though, for vears down there, hadn't he? 

A. For some time, I think. 

@. Now I want to show vou one of these 
maps in here, Mr. Lewis. I wish vou would 
look at the map for 1870 being a part of Ex- 
hibit 1, and tell the court if that isn’t a govern- 
ment map, which shows the change in Sand 
Island from the government maps and for the 
period covered exactly hke the map on page 
132, volume 211, United States Supreme Court 
Reports? 

A. It is somewhat similar, although not 
exactly the same. 

Q. Where it shows for the same vears, it is 


identical ? 

A. Of course. 

Q. Yes. 

A. Yes it is. 

Q. So the government had maps of their 
own ? 

A. Yes. 


Q. Showing these various locations of Sand 
Island, and they are identical for the vears 
covered with what is shown on Supreme Court 
Report ? 

A. Yes. 

Q. Now are vou prepared to say you pre- 
pared this map vourself ? 

A. Now, I am not; I prepared a map some- 
what similar to that which was introduced in 
testimony.’’ [121] 
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On Redirect Examination, 
the witness testified : 

The channel between Sand Island and Peacock 
Spit adjoining Sand Island on the southwesterly 
side thereof as shown on the 1929 map is wider and 
deeper than as shown on the 1980 map; and on the 
1930 map is wider and deeper than as shown on the 
1931 map. And 

‘*. And then in 1932 what do you note with 
reference to that channel as compared with its 
condition in 1931? 

A. The same tendency for shoaling of this 
channel which existed in the two previous vears 
1930—or 1929, 1930, and 1931, seems to con- 
tinue in the 1982 map, and would be no more 
than vou would expect without any jetties hav- 
ing been constructed. 

@. What is the fact as to whether or not the 
filling up of the channel, or the change in the 
channel has been gradually and in about the 
same proportion from year to year from 1929 
on down to 1932? 

A. Yes, sir. That is the basis for my testi- 
mony heretofore.”’ 


The same tendency continues on the 1983 map 
although on this map there are some jetties and 
therefore it is impossible to sav to what extent the 
jetties had any influence on the shoaling of this 
channel. In 1931 the government map shows depths 
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in the channel southwesterly and adjoining Sand 
Island but in the 1932 map no depths are shown. But 
the width, however, at the upper end of the channel 
adjacent to Sand Island is very much less on the 
1932 map than on the 1931. The sand bar across the 
channel from the southwesterly part of Sand Island 
is somewhat smaller on the 1931 map than on the 
1932 map. The general outline of the sand bar on the 
1933 map seems to be slightly smaller although it has 
extended up stream a little farther than on the 1932 
map. The sands of which [ am speaking are some- 
what smaller on the 1934 map than on the 1933 map 
due to a tendency of the North Ship Channel to 
move easterly in 1934 as compared with 1933. These 
sands as shown on the 1934 map are considerably 
smaller than as shown on the 1930 map. 

When I was down at Sand Island last Sunday I 
observed what has been called a lake situated in the 
sands below high water and on the southerlv and 
westerly shore of Sand Island. I was there at [122] 
about low tide. I estimate the lake to be about 3000 
feet long. I do not know how deep this lake was. 
However it had considerable more depth than at the 
outlet into the main channel. The outlet was about 
40 feet wide leading from the lake in a southwesterly 
direction to connect with the main channel of the 
river and the water was flowing out at the time we 
were there. 

‘Referring now to the map of 1930, I will ask 

you to compare the size of the sands lving across 


126 Columbia Riv. Pack. Asso. ct al. 


(Testimony of John H. Lewis) 
what we have called the channel lying immedi- 
ately south and west—lying along the southerly 
and westerly shore of Sand Island—the size of 
the sands as of that date with the size of the 
sands noted on the map of 1934. 

A. The sand bar you mentioned on the 1934 
map was very much—is considerably smaller 
than on the 1930 map, although the shapes are 
somewhat different and it is impossible from 
Just a visual observation to say the percentage. 
I would roughly say it was forty per cent small- 
er, as a rough figure. 


Referring to the map of 1880, which is a part of 
plaintiff’s exhibit 1, it will be noted that there is a 
body of sands on the southerly and westerly shore 
of Sand Island projecting in a southerly direction. 
Soundings are indicated on this map and contour 
lines on the bottom of the river at various depths. 
There are some soundings on the dotted or sand spit 
area. There are some soundings on the outer edge 
of these sands indicating a depth of about 12 feet. 
These soundings as shown on the 1880 map are about 
the same location as the sands south and west of 
Sand Island shown on the 1934 map. I observe that 
no soundings are noted for this area on the 1934 
map and this would indicate that there are sands 
adjacent to what I assume to be the high water line 
shown in solid on this map as the boundary of Sand 
Island. The absence of soundings would not indi- 
eate the depth of water as Army Engineers are more 
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concerned in the depth of a channel and not so much 
in the depth of a river used for fishing purposes. 
On the 1928 map there are three little bodies of sand 
shown on the southwesterly side of Sand Island in 
the North ehannel. This map shows Peacock Spit to 
be a long, narrow body, above high water, with a 
small adjacent area between high and low water. 
[123] 
Recross Examination 
Referring to the 1928 map, what I have referred 
to as the North Ship Channel is the channel around 
to the north of Sand Island into Baker’s Bav. On 
this map the engineers have put their soundings 
right up along Sand Island. That would be the in- 
dicated navigable channel. It does not indicate 
though that it is not just the same at other points. 
Witness was asked with regard to the co-ordinant 
X88 on the maps, and stated they were definite 
location points. Taking the X nearest to the South- 
erlv end of Peacock Spit on the 1928 map, it is 
practically at the East edge of Peacock Spit, and 
on the 1929 map it extends bevond this line East- 
ward, about 1000 feet, which would bring this ex- 
tension of Peacock Spit South of Sand Island. The 
area between high and low water on the Westerly 
shore of Sand Island is narrow, whereas the area 
between high and low water on Peacock Spit is 
broader. The 1931 map shows its channel immediate- 
lv along the Southwesterlv side of Sand Island. 
‘“Q. Now take this point you have been us- 
ing here, and tell the court to what extent those 
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sands have built out to the eastward which 
would make them south of Sand Island and on 
the Columbia River side of this main ship 
ehannel. 

A. On the 1951 map the high water portion 
—the portion of those sands above high water 
has been entirely washed away and the balance 
of the sands consolidated, in an area about the 
same roughly, and perhaps a little bit less than 
the area shown on the 1930 map. 

Q. Will you just measure and tell the court 
how far it is from the center of these X’s up 
to the easterly point of these sands that have 
been building out from Peacock Spit? 

A. From that X shown on the 1931 map, to 
the most easterly edge of the sands southwester- 
ly from Sand Island, is approximately five 
thousand feet as scaled npon this map. 

Q. Almost a mile from that given starting 
point? 

A. Yes. [124] 

Q. During that period to what extent did 
the sands build out from Sand Island? 

A. A small amount, probably about two 
hundred and fifty feet as scaled from this map. 

. It is so small that it is impossible to ac- 
curately measure it with the instruments vou 
have, is it, Mr. Lewis? 

A. Well, it has apparently increased to some 
exient. 
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Q. That is obvious to some extent, but the 
increase is comparatively negligible ? 

A. Roughly what I have indicated. 

Q. This last map, the last survey made be- 
fore the construction of anv of those dikes out 
from Sand Island? 

me Yees.’’ 

“Mr. Lewis, will you take a ruler and lay it 
from this point we have been discussing across 
the next one due east of it, across the next one 
due east of it, across the margin of Sand Island, 
and tell the court whether during this period 
from 1928 to 1932 the west shore of Sand Is- 
land oppusite a point where these sands are, 
did not actually recede eastward instead of go- 
ing westward? That is rather close computing. 
Did vou use these to get vour figures? 

A. This is the one you ask about? 

Q. 1928 to 1931 or 1932, whenever the possi- 
ble effect of the dikes. 

A. In measuring from the most westerly two 
points vou mention to the nearest shore of Sand 
Island, with the compass, on the 1928 map, and 
placing the same compass upon the 1929 map, 
T find practically no change in the west shore of 
Sand Island. And on the 1930 map, using the 
same compass, I find practically no change. On 
the 1931 map I find that the edge of Sand Is- 
land has moved probably two hundred feet east; 
the west shore of Sand Island has moved ap- 
proximately two hundred feet east. 
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Q. That is the same time and the same map 
that you said these sands to the west had moved 
east about an aggregate during this period, as 
I remember, of about five thousand feet. [¢ 
that the map? 

A. Where it shows that they had extended 
that far? 

Ge. Mee 

A. On the 1932 map I find the west shore of 
Sand Island has moved back to approximately 
the same point as on the 1928 map. 

Q. J only asked you the period of 1928 up 
to the time when the effect of the dikes would 
be apparent, if there was any effect. 

A. Yes. [125] 

Q. 1931 was the last vear before the dikes 
were built? 

A. Yes. 

Q. 1932 was the first year when the dikes 
were built? 

he, NS! 


Redirect Examination 

“Now take vour compass and refer to the 
edge of the island that vou have just been 
mentioning, and note if there was any change 
in that line after the dikes were built. If there 
is a change, note what it is. 

A. On the 1932 map, which is the first map 
on which the two dikes appear as having been 
constructed, the shore of Sand Island measured 
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from the most westerly of the two points here- 
tofore mentioned, is practically the same dis- 
tanee from this point on the 1934 map, but on 
the 1933 map it has been built out probably 
three hundred. feet. 

@. In what direction? 

A. Ina westerly direction, and washed away 
again in 1934. 

Q. And what is the condition in 1934, with 
respect to that same line that you are defining? 

A. Well it is the same as 1932, as heretofore 
testified. 

@. And compare the 1934 lne with that 
found in 1931 prior to the construction of the 
dikes ? 

A. In 1934 the shore line, measuring from 
the same point, is a little further west, a very 
trifling distance than on the 19— than on the 
1931 map. 

Q. Now using the same mark, I will ask you 
to examine the map as of the vear 1928, and 
note any progress made by the sands on what is 
termed on the map as ‘‘ Peacock Spit’’ towards 
Sand Island northward? 

A. Measuring from the cross near the end 
of Peacock Spit as shown on the 1928 map, 
south to the edge of the sands, as shown on that 
map, and comparing it with the same measure- 
ments on the 1929 map, we find them approxi- 
mately the same.’’ 

“Q. Using that mark again as a base, I will 
ask you to trace the progress of the movement, 
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if any, of these sands, from 1929 to 1931, the 
movements of the sands towards Sand Island 
and in a northerly and easterly direction. 

A. Ina northerly direction on the 1930 map 
the southerly boundary line, of the sands has 
moved northward about four hundred feet. 

% ae % 

‘SA. On the 1931 map we found the southerly 
boundary line of the sands has moved south 
again, although not quite as far as on the 1929 
map; and on the 1932 map we find such souther- 
ly boundary line has moved about six hundred 
feet northward on the 1932 map. This mark— 
the date is September, 1932, to be more specifie, 
and on the 1933 [126] map such southerly boun- 
darv line has moved southward again several 
hundred feet, and on the 1984 map it has moved 
northward again a little further, or about the 
same point as the 1932 map. Now as to the east 
and west movement, I think I have testified 
generally in my former testimony, but I will 
take the compass now and make exact measure- 
ments, beginning — 

Q. Unless Mr. Bowerman wants that, I was 
simply interested in showing the northerly prog- 
ress of the sands towards Sand Island prior to 
the construction of the dikes, so vou need not 
mark such calculation unless Mr. Bowerman 
wishes it. 

Mr. BOWERMAN: May I suggest that what | 
you have shown is the southerly extremity of | 
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these sands on the side of the sands away from 
Sand Island, not away from this point and 
Sand Island. 

Mr. HICKS: I submit for your information 
that that other calculation was made in my prior 
examination, to show the gradual progress of 
these same sands we have been talking about 
towards the edge of Sand Island in a northerly 
direction. That has all been covered in the 
testimony. [127] 


H. K. PARKER, 


A Witness for the plaintiff, testified: 

My home is in Astoria, and I have lived in that 
vicinity for about forty-five vears. My occupation 1s 
that of seining foreman. I have been engaged in 
seining and fishing activities for about thirty-one 
years. During that period I have gained some famil- 
iaritv of Sand Island, Peacock Spit and the ad- 
jacent premises. I was in the Navy in 1917-18. I have 
been engaged in fishing operations during the past 
two or three vears. I worked several miles about 
Sand Island during that time, but have been near 
the island several times. I have not engaged in fish- 
ing on Sand Island since 1929. 

I am familiar with the method of fishing known 
as seine fishing. Drag seines vary in length. Those 
used on Sand Island most of the time were about 
220 fathoms long, six feet to the fathom. A drag 
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seme is a web that is hung between a lead line on 
the bottom and a cork line on the top. The cork line 
floats and the web is suspended or hung between 
the lines, fastened on the lines. The nets vary in 
width. You cut the web to float to the bottom and the 
top on the surface. When operating one end is fas- 
tened to the shore and the net is let out in a semi- 
circle so as to drift with the tide. When the drift 
is made you pull in with a team, gradually sweep 
the net in from both ends until you have your fish 
corralled in a small spot and rolled up on the sand. 
The free end of the net is taken out into the water 
on a seining skiff, which is a flat bottom boat about 
28 to 32 feet in length and is towed out with a power 
launch. As the net is brought in and around towards 
the shore the fish is collected and when rolled up on 
the sand are handled by hand. This type of oper- 
ation is [128] carried on on the flood tide on Sand 
Island. The fish when picked up by hand are placed 
in some kind of a container and hauled away. Usu- 
allv on Sand Island they were thrown into a wagon, 
hauled away with a team and loaded on scows or 
launches. 

T have observed the Sand Island premises during .- 
the past two or three years. During that time there 
have heen buildings on Sand Island. There were 
buildings there last vear. I am familiar with the 
maps. Referring to the 1934 map, there was some 
piling in approximately that position (indicating) 
in the lagoon, the bank side. I am now referring to 
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a point on the easterly edge of the area circum- 
scribed in red on the sands lving immediately South 
of Sand Island. IT have marked the spot where the 
pilings were as nearly as I can remember with a red 
dot. which is more to the south of the letter ‘‘1’’ in 
the word ‘‘Island’’ than to the letter ‘‘a’’ in the 
word. Only the piling is left there now. There were 
two frame buildings there in 1934. I was told they 
washed out since then, but I didn’t see them go 
out. There was a heavy storm last winter but I do 
not know the extent of the storm. There were no 
other constructions there in the last two or three 
vears that I know of. There are old buildings still 
there back of the island on the north side of Sand 
Island, which is a long way from the point I have 
just mentioned. The buildings, the location of which 
I marked on the map, were used in 1934. They were 
a barn and messhouse, I think. I did not observe 
anv fishing on Sand Island in 1934, but I did in 
front of Sand Island, but not on the island, when 
they were fishing. [129] 

‘“(). When I said Sand Island I meant the 
sands immediately South, same being the dis- 
puted premises. 

A. Yes, I saw them. 

@. And over what period of time did you 
observe fishing activities on these particular 
sands in the vicinity of this red dot that vou 
have pointed out. and immediately south of the 
letter “‘]’’? and extending on westerly, over last 
vear? 
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A. Not over an hour. 
Q. You just saw them on one oceasion ? 
A. That is all.”’ 


J am familiar in a way with the premises known 
as Peacock Spit and with the location of what is 
termed the North ship channel, I know the channel 
as 1t changes. 

T am familiar with the tides and activities of the 
stream or estuary of the Columbia river. Frequent- 
lv there are heavy storms down there. Just how 
often it is pretty hard to sav. In lots of winters we 
have continuous blows, sometimes a week at a time 
we have the storm signals up. The tides often go 
over the seale, T think some winter tides are eleven 
feet. I have seen tides two and three feet over the 
scale. There is always a run of winter high tides. 
Last October we started with the first heavy storm. 
It was somewhere around October 30, if I remember 
correctly. We had several hard blows, continuing 
right along until Spring. We have breakers that 
break upon the shores of Sand Island and any sands 
that might be lying in that vicinity. I don’t know 
just what kind of breakers thev are, I should judge 
they go from six to eight feet. They are smaller than 
ocean breakers. J have known them to go as high 
as six to eight feet. It is not unusual for breakers to 
reach an altitude of six or eight fect. 

Tt is a hard thing to sav how frequently that 
vieinity is visited by heavy storms. We: don’t keep 
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track of those [130] things. I know of my own 
knowledge that before the first of the year we had 
four hard blows, but after that I didn’t pay much 
attention because I wasn’t on the river, but there 
was at least four hard ones before the first. I 
haven’t been on the lower river much since 1929. 

I ean’t sav whether the area lying west of the 
ehannel which vou pointed out to me, and which 
angles but is adjacent to Cape Disappointment, in 
the summer months of 1934 was covered with water. 
The waves or breakers against the shores of Sand 
Island and the sands adjacent thereto carry sand. 
A hard blow will always change the contour. hese 
changes may be perceptible over night, and at other 
times not so much so. The change might be either a 
building up or carrying away. In the course of a 
week, or on some occasions in the course of a day, 
the contour of Sand Island, and the contour of the 
fringes of sand which border the island, and of 
spits, may change to the extent of hundreds of 
feet. Maybe one blow will make the changes, make 
a new island or build another one. When I say an 
island I mean a flat. I am talking about flats. If 
you have a southwest blow your swell will come in 
this way (indicating). It will go with the wind, it 
would approach from the ocean. 


Cross Examination of Mr. Parker. 
The last time I fished in the lower waters of the 
Columbia was in 1929. At that time I fished in the 
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Kall on site No. 2 on Sand Island, with Mr. Smith. 
It was a drag seine operation. Mr. Smith was fore- 
man for Mr. Barbey. At that time I remember the 
Columbia River Packers Association was carrying 
on drag seine fishing across on Peacock Spit to the 
west and a little to the north. The drag seine oper- 
ations [131] of the Columbia River Packers Asso- 
ciation at that time were over on the sands some- 
what to the west of Site No. 2. Referring to the 1929 
map, the fishing operations of the Columbia River 
Packers Association were over towards the area 
where the word ‘‘spit’’ is written surrounded by a 
white circle, and the operations were carried on a 
little to the east of the white circle. At that time the 
Columbia River Packers Association had structures, 
such as a dock, messhouse, barn, etc., on these sands, 
to house the men and horses. Boats operated by 
Columbia River Packers Association went to these 
fishing operations to carry the fish over to the pack- 
ing house at Astoria. These structures, or partic- 
ularly the dock, projected over these sands into the 
channel betwen these sands and Sand Island, and 
the boats coming from Astoria to carry supplies in 
and fish out went down the channel between Sand 
Island and these sands. The channel was rather close 
to the shore line of Sand Island in 1929. I was down 
there in 1930. Have been down there every year, 
but I couldn’t testify anything. In 1929 and prior 
vears there were a number of small craft, such as 
fish carriers, etc., that ran from the Columbia river | 
into what is called the Bakers Bay area up to II- 
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waco. I don’t think they always took the channel 
between these sands and Sand Island. I think in 
ealin weather—in fact, I am sure, they went through 
here (indicating.) I don’t know anything about the 
ship ealled the North Bend. There have been num- 
erous times, I won’t state the dates, I don’t know 
the dates, but there have been other channels through 
before the North Bend was over there. I can’t sav 
whether there was any channel through the spit for 
a period or ten or eleven years before the North 
Bend cut through [132] 

The fishing operations I saw in 1934 were earried 
on from down here to here, the length of the beach 
(indicating). That would be south of the lagoon, 
and the buildings used in connection with these fish- 
ing operations were where I have marked with a 
spot, and that was south of the lagoon. It was across 
the lagoon. You would have to look across the la- 
goon to the north and east to see the high water line 
on Sand Island. The structures used in these fishing 
operations projected out into the lagoon. There was 
a bunk house, a messhouse, I should judge, and the 
dock projected out into the lagoon. The boats reach- 
ed the dock through the channel] between the sands 
upon which these structures stood and Sand Island, 
and came into the channel a little to the west of the 
most westerly dike and then proceeded up to the 
dock. 

‘*(). And the dock was built into the land— 
the dock was built so that it projected eastward 
and northward into the water? 

A. A little north. 
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Q. And the dock didn’t reach what you call 
high water mark on Sand Island ? 

i, No, 

@. In other words, the boats came in that 
channel along the south shore of Sand Island 
and tied up to the dock? 

A. Yes. 

@. And was plenty of water between that 
and Sand Tsland proper, for the dock—the boats 
to tie up to the dock? 


A. Yes. 

Q. Load and go out through the same chan- 
nel? 

ees. ? 


These boats were what is called fishing tenders, 
about sixty feet long, with a beam of about fifteen 
feet and draft when loaded of 714. T was only down 
there once in 1934, and only [133] observed these 
fishing operations for about an hour, which was in 
the month of August. 


Redirect Examination of Mr. Parker 

The pilings built on the spit in 1934-’32, are still 
there. I could locate them, but only in a general way. 

Referring to the map of 1932, I would locate them 
about here (indicating). I have marked with a small 
cross a point immediately south of the easterly tip 
of Cape Disappointment and between the sands just 
south of Sand Island and such sands as are project- 
ing from Cape Disappointment. That is as near as I 
can put there by guess, and it is just my best guess. 
[134] 


vs, S. of Aymertearet al. 141 


LARS BJELLAND, 
A witness for plaintiff, testified : 

I am the officer in charge of the Coast Guard sta- 
tioned at Hammond, Oregon. I have occupied that 
position for thirteen years at two different times. 
The last time I have been there since June 11, 1929. 
My general duties are to protect life and property. 
Tam familiar with Sand Island and with the sands 
adjacent thereto, and have had occasion to observe 
fishing activities conducted on the sands and on the 
island over the last three years. These fishing oper- 
ations were carried on with gill nets and drag seines. 
I observed drag seine operations in 1932 below the 
lower dike and in the general vicinitv of the area 
circumscribed in red on the 1934 map. I can’t say 
exactly how long these operations continued, but I 
should say from the latter part of June until Aug- 
ust. I observed drag seine operations on the same 
premises in 1933 and again in 1934. The drag seine 
operations J have referred to were carried on in 
1932, 1933 and 1934, upon the sands that I have 
indicated. 

I have observed the waves, tides and currents 
that occur in the estuary of the Columbia river and 
in the vicinity of these sands and of the island. 
When we have a heavy storm of course it causes the 
sea to increase and on flood tides it will increase the 
sea. 

‘*Q. Describe to the court the character of 
the storms and tides that vou have noticed there. 
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A. Well, if we have a heavy storm of course 
it causes the sea to increase, and on flood tide 
it will increase the sea; it will go over the lower 
part of the island and it also will earrv—when 
it gets rough will stir up the sand and earry 
sand along as it comes in—in or out—on the 
flood tides will mostly carry sand in, and on the 
ebb take it more back again as she goes out; 
but on the flood, as I say, she will come in and 
carry sand also with it.’’ [135] 


Every tide covers them. I am speaking of those 
projecting from Cape Disappointment. 

Referring to the sands abutting on Sand Island 
and those immediately cast of the channel running 
between the sands I have mentioned and sands abut- 
ting on Sand JTsland, during the summer months, 
when the weather is nice they are not altogether 
covered, but at times during storms will carry on 
and in through this lagoon. But during the summer 
months she will not go clean over to the bank. 

‘““Q. What is the fact as to whether or not 
during storms even of mild extent the sands 
abutting from Sand Island to the south are 
covered practically to the point of the main 
land? 

Mr. CLARK: You are talking now about 
sands south of the lagoon. 

Q. South of the lagoon and abutting from 
Sand Island, yes. 
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A. The west end here. Really here is too 
high on the west end here. She covers—goes 
across here on the outside. 

Q. You are referring to— 

A. West of the Lagoon. 

Q. To the area directly south from the west- 
erly edge of the main land of Sand Island ? 

ney 6Yes,”’ 


Referring to the sands lying to the south of 
Sand Island, when a mild storm is in progress 
I should sav that about half of these sands would be 
covered. I am pointing to the sands which are almost 
directly south of Sand Island. 

During storms of greater extent she would come 
across here into this lagoon. During the winter 
months, why, she would break right across here. I 
would not say here, but from here on and up to 
there she covers (Indicating). 

During a fairly severe storm nearly all of the 
sands immediately south of Sand Island would be 
covered, with the [136] exception of the west end. 

I have not had occasion to measure the tides 
which occur there. They would, of course, be taken 
from the tide tables. I have observed the breakers on 
Sand Island. Thev varv in height according to the 
storm and the direction of the wind. If the wind 
is from the west they are worse, because that would 
be straight in from the bar and they would hit the 
west end, or the southwest end of the island. If the 
wind was from the southeast the south jetty would, 


144 Colm viii: acl a sso.ci al. 


(‘Testimony of Lars Bjelland.) 
of course, protect some. There are breakers that 
come in directly from the bar and approach and hit 
the edge of: the island, and the sands south of the 
mainland, or the low side. These breakers break on 
Sand Island, not hke on the bar, but I should say 
in stormy weather, oh, eight or ten feet high. I have 
stated that these storms come between September 
and April. The heavy storms will vary in number, 
possibly two or three in a season. A storm would be 
a wind velocity of thirty miles or more. A storm of 
about fiftv miles an hour would cover the sands 
immediately south of Sand Island. 
‘‘(). I am not so interested in the velocity, 

I want to know whether a storm of the kind vou 

have just mentioned, which is not a severe 

storm, but what you call a storm, if that covers 

all of those sands, or practically all of them, 

lying immediately south of Sand Island? 

eo Ves, sie % 


During the winter months the tides are rough and 
would cover these lower spits. I am talking about 
normal tides in wintertime. These winter tides, 
providing the sea is rough, would cover all these 
sands lving immediately south of Sand Tsland. 

T am familiar with the location of some piling 
on the sands extending south from Cape Disappoint- 
ment or on [137] the sands across the channel from 
Cape Disappointment and on the sands south of 
Sand Island. There is old dock piling there. So far 
as I know the dock was used for receiving fish. 1 
don’t know when the piling was put in, The piling 
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are in the same place where they were originally put 
in, but the channel has moved. I have observed the 
location of these piling during the past two years. 
I do not know whether there was any drag seine 
fishing on the sands projecting from Cape Disap- 
pointment and on the westerly side of the channel 
between Sand Island and Cape Disappointment. 


Cross Examination of Mr. Bjelland 

I was at the Grays Harbor station from 1923 to 
1929, which is about forty-eight miles north of As- 
toria. Before going to Grays Harbor in 1923 I was 
stationed at Hammond for five years. Hammond is 
on the south side of the Columbia river, in Oregon, 
about twelve miles west of Astoria, and about one 
mile east of Fort Stevens. It is about four and one- 
half miles from Sand Island. There is another life 
saving station just across the channel from Sand 
Island at Fort Canby, which is about a mile from 
Sand Island. I was never stationed at the Fort 
Canby station. I keep at our station an official re- 
cord of storms and wind velocities, and also have 
tables of normal tides. We keep no record of abnor- 
mal or extraordinary tides, except what appears in 
the tide tables. If the tides vary from what might be 
called normal tides as recorded in the tide tables, 
there would be no record of such variance or of 
abnormal or unusual tides. That is, there is no meas- 
urement taken of how high the tides were. The offi- 
cial records we keep give the date of a storm, the 
direction of wind currents and their velocity, and 
the [138] like. I did not bring any of that with data 
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with me, nor did I bring with me any data coneern- 
ing the normal tidal movements. 

I have gone on to Sand Island in recent years. The 
last time I was there was about three months ago. 
I went there for the purpose of furnishing transpor- 
tation for the United States Engineers who were 
making a survey of the island. I took them over in 
a boat and accompanied them on to the island. We 
covered the island from the east to below what was 
called the lagoon. That was in March of this year. 
I went on to the island. I was on the island about 
six months before that for the same purpose. I 
would not say when I was on the island before that. 
We landed there several times during wreck oper- 
ations, running lines ashore. The wrecks I refer to 
are assisting fishing boats when they run afoul of 
dikes or traps. We really assist from ten to fifty 
boats every season. I am not able to say when I was 
on Sand Island in the wintertime except in March 
of this year. I think I was on there in wintertime 
about a year before that. I could not say whether I 
was on Sand Island at all last winter, except in 
March when I took the engineers over. Nor could I 
sav whether I was on Sand Island at all during the 
preceding winter, nor the winter before that. [ am 
not able to say when the South jetty was either be- 
ein or constructed. The South jetty starts near Fort 
Stephens about a mile east from our station at — 
Hammond. But IT do not know when it was begun. 
There is work still going on. I could not savy when | 
the North jetty was built. 
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I located some fishing operations on the sands 
south of Sand Island on the 1934 map. Assuming this 
map is drawn to its scale of about a thousand feet 
to a quarter of [139] an inch, these sands are about 
1500 feet south of the high water mark of Sand Is- 
land. The seines were being dragged in or landed 
on the southerly or ocean side of these sands. The 
structures that were being used in connection with 
these operations were on the sands, and probably at 
least a thousand feet awav from the white line mark- 
ing the south point of Sand Island, of the high water 
mark, and these structures consisted of a messhouse, 
bunkhouse, accommodations for horses, ete. The 
dock which served these operations was built out on 
these sands and projected northward toward Sand 
Island. The boats which came in there to serve these 
operations came into the channel between these sands 
and Sand Island. 

I spoke of some piling. This piling is considerable 
to the west of where the fishing operations were be- 
ing carried on in 1934. The old piling may have been 
driven some years ago and was used in connection 
with securing their barges. 

‘*(. Do you remember, as a matter of local 
history down there, that as these sands shoaled 
up and pushed towards Sand Island that dock 
which was inshore between the sands and the 
island, got sanded up? 

mn 6 es.”’ 
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I don’t remember how many docks were built, 
but I do remember there were two or three. I re- 
member when the dikes were constructed along the 
south shore of Sand Island. The purpose of con- 
structing these dikes was to bring the current far- 
ther south. I am unable to say whether the current 
was moving north and washing away the shores of 
Sand Island. 

Redirect Examination 

The data with regard to wind velocity, tides, ete., 
are available at the station at Hammond. It is avail- 
able to counsel for defendants by permission of 
headquarters. It is not available to the government 
without permission from [140] Washington, D. C. 
What I testified to with regard to tides, winds and 
current was within my personal knowledge. I pass- 
ed up the shores of Sand Island probably every 
other day from May 1 to August 25. The frequency 
with which I am in the vicinity of Sand Island va- 
ries according to whether we have anything to do in 
that location. We have occasion to go down there 
once in a while, possibly as often as once a month, 
during the wintertime, maybe sometimes oftener. 
Our work does not carry us on to the island very 
often. We patrol along the island and most of our 
patrolling is from the North jetty and up along 
Sand Island. Our regular route of patrol carries us 
past and in good view of Sand Island and the shores 
of the island. 
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Recross Examination 

I mentioned from May 1 to August 25; that is 
the gillnet season. That is the quiet season. There 
is not many storms during that season, that is very 
manv severe storms. Whenever we go out on any 
trips in winter that have peculiar relations to my 
life saving duties a record is made and a log is 
written up. These logs which I keep would tell just 
how many trips I made last winter and how many 
the winter before, where I went on these trips, ete. 
I have all that data at my station at Hammond. 


Redirect Examination 

My experience has given me the opportunity to 
observe the tides and breakers that are common and 
which may be found during the storms in the estu- 
arv of the Columbia River. The breakers vary ac- 
cording to the depth of the water. You take a steep 
beach and vou will only have two breaks in a steep 
beach. Where you have a shallow beach vou have 
five or six, or maybe eight breaks before she hits 
the beach. [141] The lower end what I mentioned 
above as the south end of Sand Island is shallow. 


Recross Examination 
Breakers are those waves that roll in. They come 
into the lower Columbia under very much the same 
conditions that they come in anvwhere else. If there 
is a long, level stretch of sand a wave rolls and rolls 
and rolls before it spends itself. If it breaks up 
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against abrupt walls it spends itself in one smash. 
Water does that everywhere, whether in the Lower 
Columbia or elsewhere. [142] 


i 


L. WOODWORTH, 


a witness for the plaintiff, testified : 

I reside at the Coast Guard Station at Cape Dis- 
appointment near Ilwaco, Washington and am the 
officer in charge. I have been in the Coast Guard 
Service about 15 years and have been at the Cape 
Disappointment station for about 21 months. I was 
there first in 1921 and was transferred away and 
then came back in 1925 to the Point Adams Station 
on the Oregon side where I served until 1930 and 
was then transferred north to Willapa. Point Adams 
is about four or 5 miles Southeast of Sand Island 
which is in Clatsop County, Oregon. Cape Disap- 
pointment Station where I have been located for the 
past fifteen months is at Fort Canby on Cape Disap- 
pointment, Washington, about 5 miles from JIlwaco. 
Tt is about here (pointing to the left of a star where 
the little white line runs out west on the 19384 map 
and to the word ‘‘Rear’’ and ‘‘R’’). There is @ 
lookout station on the top of Cape Disappointment 
which is marked by a star, on the extreme southerly 
tip of Cape Disappointment. There is also a light- 
house at the same point. Different men have kept 
lookout at the lookout station during the past 19 
months. I have charge of the station but I don’t 
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stand watches there. Each man on lookout serves 4 
hours and the watch is held continuously through- 
out the 24+ hours of each day. I have charge of the 
station, visit the lookout each day, may be up there 
five minutes and may be up there one hour. The 
lookout is maintained for the purpose of sighting 
vessels in distress or persons in distress. The look- 
out also keeps watch of the condition of waves and 
tides. In the performance of mv duty I have at 
different times observed waves and tides and cur- 
rents. At different times there are [143] storms, 
other times calms. I have had occasion to measure 
the tides. On December 19, 1933, or along about 
there, we had a big storm and I measured the tide, it 
was 16 feet. This measurement was taken off the 
U.S. Engineers Tide Gauge located on No. 3 channel 
hght stake, which is at the asterisk designated as 
Ilwaco channel ‘‘3 FW”’ situated just north of the 
easterly portion of Sand Island, and in Baker’s 
Bay. I measured the tide on October 21, 1934, dur- 
ing a storm and it was a 16 foot tide. 

In December, 1933, we had a 16 foot tide. The fol- 
lowing day J measured, it was a 11 foot tide. This 
was during a storm that had continued through 
several days. I have measured the tides there on 
other occasions but didn’t pay much attention unless 
there was a storm on. Storms are accompanied by 
large breakers which hit the banks and sands in the 
vicinity of Sand Island. These breakers have differ- 
ent heights, they are higher when the storms are 
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severe. They run from 6 feet to 12 feet. I am now re- 
ferring to the breakers that break on Sand Island 
and the sands around Sand Island. I have been on 
Sand Island from time to time and have observed 
eonditions there. The waves and tides and currents 
have direct access from the bar to the sands of Sand 
Island and the sands immediately south thereof. 
The waves and breakers on the main shore of the 
ocean are heavier than those that break upon Sand 
Island and the sands south of Sand Island but I am 
not able to estimate how much heavier. Sometimes 
on the outside they are 40 or 50 feet high during 
severe storms and the highest breakers I have 
noticed on the shores of Sand Island I would judge 
to be from 8 to 10 feet, just high enough to go over 
the boat. The breakers during these severe storms 
will move the sand around and wash it in or wash it 
out, or flatten it down. Referring to the sand south 
of Sand Island, I have seen a sand washed out, and 
T have seen it washed in over a period of one month. 
Sometimes it will take a day, and sometimes it will 
take a week. What I mean by a sand is this whole 
body of sand between Sand Island west of Cape 
[144] Disappointment which are all low sands, and 
the breakers go clear over. In the winter of 1934, 
when this big storm came up I have seen the break- 
ers go clear over these sands, clear up to Sand Is- 
land, the mainland of Sand Tsland. They would not 
overflow any part of the mainland of Sand Island. 
After one of these storms had hit the fringe of sand 
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south of Sand Island our channel would change and 
we would sound to find out where the deep water 
was. When I say change J mean it would fill in and 
at times it would be changed as to line and contour 
and it would alter the low water mark connoting 
the fringe of sands south of the island there. Some 
of these sands would move perhaps 100 or 200 or 
perhaps 300 feet at a time. That is a single storm 
might move them that much. I was not at the Cape 
Disappointment Station in 1929. I observed fishing 
activities south of Sand Island in 1934. I do not 
know who was fishing there. I am familiar with the 
piling located on the sands in this general vicinity. 
The piling locations roughly estimated are about in 
here (indicating) on the map of 19384. That is right 
in the middle of the 1935 channel dividing the sands 
of Cape Disappointment and other sands; this point 
is south of Sand Island and easterly and southerly 
from the figure ‘‘10’’ which is in the channel divid- 
ing the sands of Cape Disappointment and other 
sands. The sands south of Cape Disappointment and 
west of the channel between Sand Island and Cape 
Disappointment and also the sands south of Sand 
Island and east of the channel separating Sand Is- 
land and Cape Disappointment are covered by water 
twice a day at flow tide. [145] 

They are below high water mark. The high water 
line I refer to is the white line drawn on the souther- 
Iv and westerly edge of the area noted as Sand Is- 
land towards the area of sands west of the channel 
and between Sand Island and Cape Disappointment. 
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Cross Iixamination 

I went to my present station at Cape Disappoint- 
ment in November or December, 1933 and I have not 
been at that Station since 1921. I went to Siuslaw 
Station, about 200 miles south of Astoria, in 1921. 
Was retransferred to Point Adams Station in 1925. 
Point Adams is in Oregon about 12 miles west of 
Astoria by road and about 414 miles from Sand Is- 
land. I saw fishing operations in 1934 but do not 
know who were carrying them on except by hearsay. 
In connection with these fishing operations I saw 
on the sands where the fishing operations were being 
carried on permanent structures such as buildings, 
docks, ete. J do not recall whether I saw them in 
1933 as I came back to Point Adams Station in 
November or December of that vear but I did see 
them during the fishing season of 1934. I never was 
at the buildings. Probably was within a half or a 
quarter of a mile of them. I don’t know how late in 
the season of 1934 these fishing operations contin- 
ued. I don’t know whether the operations continued 
after August 25th. They were drag seine operations 
and the drag seines were being landed on the [146] 
south shore of the sands. The structures were up 
further to the north on the high sands. These high 
sands where the structures were located would be 
about 2000 feet south of this white line on the 1934 
map that marks the high water line of Sand Island. 
T am not familiar with the dock which was used in 
connection with these fishing operations in 1934 and 
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IT do not know how the fish was handled after the 
nets were drawn in on the south shore of the sands. 
I know nothing about the fishing operations there in 
prior vears. he highest tide I mentioned was reg- 
istered in Baker’s Bay, which is a shallow body of 
water of considerable magnitude north and west of 
Sand Island. It was in there that I read the highest 
tide. On flood tide the waters come into this large 
shallow area between Cape Disappointment and 
Sand Island and also around the east end of Sand 
Island. This big shallow area that 1s north of Sand 
Island fills up on flood tide around both ends of 
Sand Island. If the flood tide is aided by prolonged 
and heavy winds from the ocean there is a tendency 
to pile up the waters in the area known as Baker’s 
Bay and in the whole lower Columbia. The higher 
tide is frequently the result of an ordinary tidal 
movement plus the piling up of water by long con- 
tinued heavy winds from the ocean. When the Bak- 
er’s Bav empties on ebb tide the waters whip around 
both ends of the Island in flowing out but more on 
the west end than on the east end. The current there 
doesn’t hurt the gillnetters in these because they 
don’t gillnet in there. They haven’t gillnetted there 
since my time. 

The storm in October, 1934, that I referred to was 
[147] an extraordinary storm. It tore out stretches 
of highway down there in that vicinity on the north 
side of the river. I don’t know whether it tore out 
docks and ferry slips. I couldn’t sav how many miles 
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of highway were torn out, not many miles. Between 
MeGowan and Itllis Point up the Baker’s Bay end. 
The recording of the wind velocity at that time broke 
at 110 miles an hour. 


Redirect Examination 

T don’t know just what were the permanent struc- 
tures located on the sands I spoke of. There was a 
stable, or some kind of a building. T did not examine 
to see whether they were permanent in character. 
They were washed out in the storm of 1934. Other 
storms were not as heavy as the big storm I spoke 
of. That was the heaviest storm I had known down 
there. We have storms down there from September 
to April, two or three days at a time. They will let 
up for a while. and start up again. They average 
about thirty miles. A storm of that kind would cause 
breakers to form and wash upon the sands and 
shores of Sand IJsland and upon the sands south 
of Sand Island. That kind of a storm would cause 
breakers of considerable size. Storms of that kind 
might oecur four or five in one month, the next 
month we might have one may not have anv for a 
month. These storms last an average of about six 
or eight hours although sometimes one mav last two 
or three davs. [148] 


Reeross !ixamination 
These storms are not new phenomena. They have 
been sweeping up the Columbia for centuries. T 
presume. I helieve the storms have been worse in this 
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vicinity the last few years than in prior years. I 
have been only there the last nineteen months but 
I think we have had more storms up and down the 
Coast the last few vears. I have in my office at Point 
Adams a record of the wind velocity of every storm 
that has occurred in the Jast quarter of a century 
and if Ithad that data with me I could tell ap- 
proximately the wind velocity of every such storm 
for the last 25 vears. Point Adams life saving sta- 
tion is the same as the Hammond Station. Mr. Bjel- 
land calls at the Hammond Station and I eall at 
the Point Adams. This data concerned wind velocity 
and is published from time to time by the Weather 
Bureau. There is nothing particularly confidential 
about it. It is available at the office of the U. S. 
Engineers in Portland. [149] 


WAYNE AHO, 


a witness for plaintiff, testified: 

J live at Uwaco which is about a mile and a half 
north of Sand Island, on the Washington side of the 
river. [ am a fisherman and have been engaged in 
that occupation for about fifteen vears. I have 
trolled some and have been a gillnetter. There are 
somewhere in the neighborhood of 2000 gillnetters 
fishing in the Columbia River. I have never done any 
fishing on Sand Island but I fished alone south of 
Sand Island and have noticed drag seine fishing 
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activities for about fifteen years. When fishing with 
eillnets I have had occasion to go along the shore 
of Sand Island. Sometimes I have gone so close to 
the shore that the boat would Init bottom, Perhaps 
fifty fect away from the sands. I have been close 
enough at times to talk with the men working on 
the beach. I have observed fishing on Peacock Spit. 
I couldn't sav exactly the times of it but vears back 
anvway. The last time I saw drag seine fishing, on 
those sands lving south from Cape Disappointment 
and west of the channel was last vear. The operations 
were being carried on by the Columbia River Pack- 
ers Association and Barbey. I am now referring to 
the sands south of Sand Island. The Columbia River 
Packers Association and Barbey were not fishing 
on the sands just south of Cape Cape Disappoint- 
ment and west of the channel. MeGowan was fish- 
ing there with drag seines. The sands south of Sand 
Island were fished during the year 1931. The fishing 
started in June and ended the 25th of August. It 
was right from here down (indicating) that the 
fishing operations were being earried on in 1934 by 
Columbia River Packers Association and Barbey. 
I refer to an area here on the sands south of Sand 
Island. I don’t know the distance but I know that 
they fished there; as far as the sand went down, they 
fished. This would comprise practieally all of the 
edge of the sands west on the dike leading out into 
the ocean, and the southerly edge of [150] the sands 
—the entire length there. F observed some fishing 
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activities at these same locations in 1933 by the same 
parties and carried on about the same period, that 
is from June until the 25th of August. 

I am familiar with the location of some piling 
on the sands south of Cape Disappointment and 
Sand Island. I am indicating on the 1934 map the 
point where these structures were used to receive 
fish. The point which I loeate is a trifle to the west 
of the intersection of a cross on the 1984+ map which 
is immediately south of the word ‘‘Sand’’, and that 
eross I think is on every one of these maps. There 
were two different constructions, piling, driven in 
the sands. Thev extend above water at low tide and 
also high tide. The other structures on that body 
of sand lying south of Sand [sland are piling driven 
into the sand where there had been seining houses, 
about midway; that is on the lagoon side: about 
midway from the west dike or jetty on a straight 
line to the mark I made before. These piling were 
put in to receive the fish when they were seining on 
the spit and are now in the same loeation as when 
they were first placed. 

I am not able to give you the number of men who 
Were engaged in these fishing operations in 1934. 
When the run of fish was heavy there would be more 
men and boats which would be in August. I estimate 
the number of men at 48 to 50, four skiffs, 12 men to 
a stiff. These sands southerly and westerly of Sand 
Island are partly covered by normal tides, not ¢om- 
pletely covered and thev fished and landed their 
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seines during high water. Perhaps a half to two- 
thirds of these sands would be covered by high tide. 
There was a place on the west end that would not 
be covered and going to the east there was a strip 
that would not be covered. I am referrmg to the 
condition as it is now. [151] 

T have observed storms in the Sand Island section. 
Sometimes a storm cuts away the sands lving south 
of Sand Island and sometimes it builds them up. I 
have seen that. Storms generally flatten them out. 
Sometimes it cuts big long gaps in them and then 
piles them up again and cuts some more some place 
else and flattens the sands. Well one tide will cut 
awav more and flatten the beach out; the heavier 
the seas the more she is going to eut. I have seen a 
body of sand washed away in the course of a short 
period of time. This is true of sands lying south of 
Sand Island. I noticed one vear and it was the year 
the North Bend came through, all the sand eame off 
the boy in a few tides and filled half the bay up. 
I have noticed changes in the shore line of that sand 
on other occasions. Once in a while the sands will cut 
in closer and move out again and shift about. A 
long spit will show up, and the next tide cover up 
and won’t show up again. Once in a while we will 
have a channel going down below there: perhaps 
have two feet of water in it; the next tide will be 
three or four feet: and go down two or three days 
afterwards and won’t be no water there at all; it 
just shifts back and forth. At such times the sands 
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become cut up and flatten out, and sometimes sands 
filled in. Not over substantial areas, just over small 
areas. We run out with our boats and dodge sand 
bars and go around them. Small peaks show up, shal- 
low places, the channel cuts in different angles. 
There are times when sands will wash away by such 
storms. [152] 
Cross Examination 

My home is at Ilwaco and I mostly use the North 
Ship Channel in going out to the Columbia River to 
lav out my nets, I mean by this southerly and south- 
westerly of Sand Island. I have been using that 
channel for about 15 vears. Sometimes we would 
not use it because it was too rough. I am not using 
the channel] that the North Bend eut through. | am 
using the channel right southwest of Sand Island, 
the old ship channel, they call it. It is not where the 
North Bend came through, the North Bend came 
through about one half or one mile away. According 
to my recollection there was never any channel where 
the North Bend came through. There was a deep 
place there, and then it filled up. There is a flat 
there now and high water covers the whole thing. 
There never was a channel where the North Bend 
went through that boats used. In gillnetting I usu- 
ally drift up past Peacock Spit, Sand Island, up as 
far as Point Ellis, sometimes in Baker’s Bay. Port 
Ellis is about 7 miles up the river from Sand Island. 
I sometimes lay out as far up the river as far east 
as Point Ellis, and then back down the river with 
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the current and ebb tide. We drift down as far as 
the end of the north jetty. Sometimes we drift back 
with flow tide. The last few days I have drifted close 
to the southerly side of Sand Island and have done 
so since the dikes were put in. There are three or 
four dikes built out at right angles from the souther- 
ly shore of Sand Island ranging from 1500 to 2000 
feet in length. When I drift along Sand Island I 
drift out bevond the end of these dikes. I do not 
drift inside the dike. [ lay out the nets below or 
westerly of the lowest or most westerly dike. I have 
seen other fellows drifting in there but since these 
[153] dikes were built my drift has always been 
out beyond. Above and below the dikes we drift next 
to the beach. I lav out bevond and southerly of the 
sands and once in a while on lgh water our nets 
go over the sands, not completelv over but over in 
the lower point once in a while. Generally, I lay out 
helow and southerly of the sands. I have been on 
these sands when fishing operations were carried on 
in 1938 and 1934. The drag seine operations I am 
talking about were carried on southerly of the la- 
goon. We elear away the drift so that we can fish 
high water on Sand Island. The only drift that has 
been cleared awav was what the engineers cleared 
awav when [ worked for them and they cleared it 
awav for a fatlroad track over which they canny 
rocks for the dikes. Referring to the heavy white 
line along the southerly boundary of Sand Island, 
and this area west of the dike, there has not been 
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any drag seines, to my knowledge, landed on that 
for many years that IT know of. The white line ix in 
the middle of the island. | may be mistaken as to 
that. The drag seme operations that T referred to 
in 1983 and 193+ were carried on west of the west- 
efly dike. The sands didn‘t reach out bevond the 
most southerly extrenuty of the dikes but the semes 
did. The semes were landed on sands that were 
directly west of and below the dike. There were some 
structures to the north about the middle of the sand, 
of Sand Island. The messhouses were along here 
(indicating). These structures were all southerly 
of the white line on the map which has been said 
marks the southern boundary of Sand Island. The 
messhouse and structures and dock were all consid- 
erably south of that white line and south of the la- 
goon. The beats which brought in the supphes and 
carried out fish reached the dock from below the 
western dike. [154] 

They couldn't get in with big boats, it was too 
shallow, and they put a skiff and small boats in that 
low water. In 1934 they had a small cut or channel 
in there that they went in as far as the pilings and 
thev had a scow and they would haul out with the 
scow and the launch would pull them away. They 
approached the dock on water which was between 
the sands and this white line of the Sand Island in 
1934. There are three different places where there 
was piling. The one furtherest west was a place 
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Where fish was received. [t was not abandoned, Pea- 
cock Spit use to be outside of that pile, and the 
channel use to run inside of the Spit and they re- 
ceived their fish on that dock on Peacock Spit. The 
dock is on the outside of Sand Island now. I couldn’t 
know whether they built another dock further east 
and south or it was a mess house but thev a scow to 
receive the fish. 


Redirect Examination. 
Questions by Mr. Hicks: 

Mr. Aho, vou mentioned the manner in which the 
fish were taken from the sands and conducted away 
from the island. placed in some boats. Now I wish 
vou to define that matter more clearly. Did the hoats 
proceed up the middle channel between the sands 
separating that Sand Island the mainland? Did the 
boats go up there, or were they barges or tugs, or 
just what were thev? 

Mr. CLARK: What vear? 

A. In the vear 1932—no. 19338, bee pardon, they 
brought in scows, flat bottomed seows. They hauled 
their fish over on the top of the island with wagons, 
and loaded them on these scows and towed the scows 
out. and the big hoats took them to Astoria.’’ [155] 

When I sav they hauled the fish over the Jsland 
I nrean Sand Island... do not refer to the mainlaag 
ahove high water. but to the low water mark 2 am 
referrme to thesands below the lagoon. That was mm 
1933. There was piling driven on the inside of the 
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lagoon next to the ugh line where they had a seow, 
and where the men lived, bunkhouse and messhouse. 
The bunkhouse and messhouse was on the scow. The 
only constructions on the mainland there north of 
the lagoon, the little channel, consisted of six or 
seven pilings driven there. | have seen the men con- 
nected with these operations go out on the mainland. 
I have seen them walking over the island. when fish- 
Ing; when they would go to Thwaco and come back 
and walk over the island, I have not seen them in 
95% You ¢ant carry on fishine operations on dv 
land, with nets. Thev go out in the water, and the 
only water that can be fished is south of the island. 
Lam now referring to this area lving westerly of 
this dike mark, which is apparently indicated by the 
feure 14"*, which is south and near the mid-portion 
of what is stvled Sand Island. The sands lvine off 
the shore of Sand Island, the southerly shore, and 
east of the dike could not be fished because they are 
behind the dikes. Thev have never been fished since 
the dikes were put in. It is not practical to fish the 
little lagoon. Fishing operations have to be out on the 
outer fringe of sands. 


Reeross Examination. 

I may have said vesterday that other gillnetters 
drifted along Sand Island inside the dikes. [ never 
did. If I said that I probably was mistaken. ‘The 
other fishermen didn't lay in there, the tide carries 
them in. They lay outside. T do say that the only time 
T saw gillnetters between those dikes was when the 
tide carried them in there against their will. [156] 
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heditert Examination of Mr, Aho. 

This mornime I was talking of drag seimes. I did 
not refer to gillnets this morning. I have never seen 
drag semes operate there sinee the jetties were put 
in, Inside between the jetties, but I have seen them 
operate before the jetties were put there. Both kinds 
of operations are carried on there, giiInetting and 
also seining below the westerly dike. Gillnetting is 
the operation that is carried on in the water from 
hoats. We don’t use sands. Our nets are in boats and 
we lay out in boats and pick up in boats; we don’t 
oo ashore. The fishing operations that were conduct- 
ed in 1932 were on the same sands as in 1934. [157] 


C. R, GLASGOW 


«As a witness for petitioner, testified : 

. am emploved by the U. S. Engineers Depart 
ment, as survey man, Supervisor of survey parties 
on the lower Columbia River, and have been on 
sive Mates a litte over iwelme years 

I identify plaintiff's exhibit 5 for identification, 
as a map of the 1985 survey of high and low water of 
the xands near the mouth of the Columbia. I pre- 
pared a portion of it and the rest of it was prepared 
under my direction. This is an actual copy of a map 
we are going to turn in,—I assisted in making the 
survey. and while on the ground IT directed the sur- 
vey from which this map is made. I did part of it 
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myself and the remainder was made by three other 
members of my party, working in conjunetion, under 
my supervision. The map correctly delineates and 
defines the map and section it purports to define, We 
did not use anv survevor’s chain. In hydrographic 
surveving, the locations are made from what we call 
three-point loeations, with an accuracy of less than 
1% of error, atcording fo the scale of the map. 

This map was admitted m evidence, hut owing to 
its large size, it Is impracticable to melude a copy 
herein. 

Gn Cross LXamimatian: 
Witness testified: 

Bxhilit \ is a trarine and copy of the origimal 
mirvey now in our Office, from whith maps are 
printed. bui none are now printed and available. 
The map, as a whole, is not completed. as it would 
Gover a larger portion at the mouth of the river. 
This merely covers a little section North of the ships 
channel. It takes from three to four months to pre- 
bere a chart of the mouth of the mver, and at we 
had not completed our season's work, I prepared 
mis partial copy at the request of mv superior. 
The jegend “‘low water 1935’’ is the usual legend 
mur on maps, or else a characteristic symbol is 

placed thereon. Witness then was asked: [158] 
“Q. Wall vou look at these recent maps and 
sav whether that is the usual legend ? 
A. Nosir, it is not on any of those maps that 
I have examined. no sir: except the symbol that 
is used for it. 
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Q@. What symbol is used? 

A. They use a solid heavy line for high 
water, and a dotted line for sands. 

Q). That is what [I understood, and I won- 
dered just why vou adopted the language ‘ow 
water 19857’, which I had not observed on the 
maps running back some eighty years, in evi- 
denee. 

A. Well, I put that on there on my own in 
order to try to prepare a clear map, that is all.’’ 


We did not make soundings in the entire area de- 
lineated by the map. I sounded channel lines from 
the upper end of Sand Island on the Kast end into 
Llwaco, also all portions of the North jetty mside 


the 


Columbia River, aeross from Sand Island to 


Clatsop Spit not reaching clear to low water, how- 
ever, a depth whitch was about 1 fo 18 feet deep 
off shore. 


“*Q). Take this area that Hes to the North- 
erly side of the dotted line marked ‘‘low water 
1935" in and around Sand Island and Peacock 
Spit and over into Bakers Bay, along Cape Dis- 
appointment into the bay. Did vou make sound- 
ings in that area? 

A. ING Sir, 10t- ¥er. 

Q. That channel that is indicated there, 
there have been no soundings made im that? 

A. Not for three months, I made them three 


months ago. 
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©. Well. why didn’t vou let us have the bene 
ft of those soundings by putting them on this 
map? 
A Tack OF Wie.” 


In survevinge the low water and igh water lines 


we have beacons located on the shore and we locate 


the beacons witha sextant, observing the two angles ; 
on measuring two angles we have the loeation and 
we record them ina book and try to take all uneven- 
ness or mequality in a beach: the coves and peaks, 
and on a straight beach we take the shoals practi- 
eally 400 or 500 feet apart [159] on the scaled map, 
so they show the true shape of the sand: and con- 
tinue on that way observine two angles with the 
sextant on three plotted beacons. then I take a re- 
cord of the map with three protractors. For the low 
water, the observations are taken when the tide is 
ont, although we do not get it at eXactlv low tide. 
We take it on the lowest tide of the month so as to 
have an average of the zero tide for about the three 
hours we worked on the work. The average arrived 
at is a matter of judgment rather than exact ealeu- 
lation as we do not read anv gauge or anything dur- 
ing that time, but we know the time we have to be 
there and work accordingly. For the ne marked 
“hich water 1935" the locations are made similar to 
the low water. After. to eet a dav's work In, we have 
to keep working, so we go up on the igh water line, 
Which is higher than anv recent tide, and locate the 
Shape or contour on the high water line. 
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The witness identified the **X?" marks on the map 
as ¢o-ordinants in cngmecr'’s parlanee, and which 
indieate Known positions but are definitely and ac- 
eurately located on the map. [ am fatiliar with the 
loeation of the third dike coming down stream, whieh 
Ix the middle dike, touehing Sand Island. The high 
water linesware laid out on this map by gust walle 
ing along the shore and taking our sextant and ob- 
serving the points along the shore. 

1 worked on The £932 map (asportien of planing 
tififs exlitift 3); the mam Sand Island is in twe 
parts, and the portion indicated by a single line is a 
dike construction where the island had been eut en- 
tively in two; this was anh artifieal dike 4 little oves 
1000 or 1200 feet long; bmlt to bridge over and 
connect the two parts. 

Thee“S**on my map of 1933 would at a pomt om 
the 1934 map (a part of petitioner’s exhibit No, 1) 
be right in between the eenter (the middle) and 
lower dike, which would inelude the area marked 
with a star and the legend ‘‘entranece front’? on the 
1934 map. Between the dikes on the Columbia River 
side of Sand [160] Tsland, the land above high water 
is filled in. but is not filled in on the Baker’s Bag 
side, IT made no measurement of the distance across 
the island from the high water line on the river 
side to the high water line on the Baker's Bay side 
of Sand Island. These lines are run as I deseribed, 
hut the distances between them were not tested as 
to aecuraey by measurement or otherwise, and thas 
is true of the entire map. 
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The channel into Sand Leland had not been sound- 
ed for three months prior to the making of this 
map. From recollection, T would say that the sound 
ngs made three months pror to the making of this 
map would be a maximum 15 feet and a minimum 
1. feet. In making the soundings on the river side, 
it is our custom to cress the river on a line eoming 
as close to the beach as we dare, and then ea down 
the beaeh 1,500 feet or so and cross back. We leave 
an empty space in between, so there are groups of 
soundings here and there. 

The 1932 map shows a body of sand that hes 
on the river side of Sand [sland and is é¢nt off from 
Sand Island by a channel, and it is also eut off by 
another channel into Baker’s Bay. From the Last 
end of that detached body of sand are nine or ten 

‘soundings to a point oppesite the West end of it: 
We probably have something like that this vear since 
that chart is about one-half as large as Exhibit 5. 
We did not get all the soundings on that chart, that 
ws why thev look so open-like. The 1932 map and 
these other maps. are not copies of the map we made: 
it is a draftsman’s interpretation of the same and 
it is a system we use in the Department all the 
time. 

Re Redirect Examination: 

Explaining more fully what is meant by variations 
in the channel, T will sav that in my experience, in 
twelve vears. during whieh I have been walking 


around these low water sands, we enn reeall there 
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one day when the sand will be piled up in certain 
spots [161] and deep in others. We ean go back in 
two or three days and they will be shifted quite a 
pereeptible amount. It 1s washing away one day 
and piling up the next day. These shifts and changes 
amount to quite a bit in the course of six months,— 
that length of time. I have not observed these 
changes in time of storm, You can't work in storms. 
T haven’t been out there under these conditions, 
but I have afterwards. 

@. Tell the court what happens with re- 
spect to the shifting of the sands after a storm, 
or the shift that is eaused by the storm. 

A. I don’t know I ean explain the result but 
I am not qualified to explain the action. 

@. Just the result is what I mean. 

A. It causes—due to some reason, I don’t 
know why, but the channels shift from east to 
west: that is, the main movement in that vicing 
itv: an easterly-westerly movement of the chan- 
nel on the waters of Baker’s Bay. There is a 
large body of water there, and on the lower 
tides they have a tendeneyv to wash deep chan- 
nels, and then for a period of some time there 
will be higher tides, and thev won't go to that 
depth, and what washed out the channel one dav 
will hiild up into a sand spit mayhe ten or fif- 
teen days later, during the differences in tides. 
Iie is not alvars due to sherm, 
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W. Well a nermal tide—do those affeet the 
contour of the channel ? 
A. J don’t think a normal tide affeets it vers 
mueh in my opinion, 
@. Would abnormal tides? 
A. Yes, sir. 


T have noticed a channel shift fifty or seventy-five 
feet in the course of a weck. ] can’t state any specific 
distance as to how far a channel may shift in a 
month, but in a couple of cases down there. in the 
course of a month, it shifted a couple of hundred 
feet that T know of. [162] 

A. IT am referring to the channel between 
Sand Tsland and Cape Disappointment, noted 
on the map as the **Tlwaco™ Channel 

In a period of six months T have seen that 
ehanne] shift a thousand feet. T have seen these 
extensive shifts on more than one occasion but 
not more than once to the extent of a thousand 
feet or more. Tt 1s not alwavs jumping like that. 
The ehanne] is in a constant state of flux and 
change, and the change is more violent and 
drastie in the winter time than it is in the 
summer time. 

MR. HICKS: During those periods, just 
What happens to the sands Iving southerly of 
Cape Disappointment, and those Iving south- 
erly of Sand Island: just deseribe that. situ- 
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ation, those certain changes that you have noted 
occur there. 
A. Well, as I said before, they dig channels 


ina eerfam plaee—they don't build up on the 
sand—they don’t build up such a high body of 
sand, but at lowest tide vou can notice channels 
appear too. We have waded and swam and walk- 
ed around at different times according to the 
times we know where to get our information. 

Q. Have vou observed sand spits thrown up 
from time to time? I am speaking of spits of 
some substantial area. 

A. Well, ves, in the course of several months 
they build up to some eonsiderable extent. 

@. And then have vou on oceasions seen 
these sands you are speaking of, in this same 
section here, wash away during a similiar per- 
iod, or any period ? 

A. Yes, it has washed away, and in some 
places 1t has built up too. 

I did not receive anv instructions as to the 
manner in which the map was to be prepared 
and JT was not familiar with the issues in this 
ease, [163] 

Q. JT want to ask a question on redirect: 
What is the facet as to whether or not Sang 
Tsland is a military reservation of the United 
States ? 

MR. CLARK: IT suppose whether it is, or 
not. is purely a question of law, of which this 
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Witness would have no more knowledge than any 
other citizen. 

MR. HLCIS: Tean eall an official of the De- 
partment that at has been lone identitied by 
the Department, 

COURT: 1 imagine the wav to establish that 
is by the best evidence because it belongs to the 
government, 

Wiis. CLARK : I thmk as far as the facts pre 
eoneerned, I ean tell vou what they are: 

MR. HICKS: Glad to have vou state them 
into the record; Tam sure they would be correct. 

MR. CLARK: Whether Sand Tsland was, or 
not, at the time above high water, and therefore 
a part of the publie domam, we are not con- 
cerned, but during the Civil War, President 
Lineoln withdrew what was identified as Sand 
Island for military purposes—withdrew from 
entryv—and on October 21, 1864, at the request 
of the then-Commander of the Columbia River 
District, the legislative assembly of the State of 
Oregon ceded to the United States whatever 
nights the state had to the lands between high 
and low water abutting on Sand Island; that is, 
of course, the lands between high and low water, 
according to the rules of property of this state, 
was always vested in the state, regardless of who 
owned the upland. That, I think. is the entire 
official history of Sand Tsland, as far as the 
State of Oregon and the United States are eon- 
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emamed. We do not, by that, admit Chay it has 
ever been used or occupied for military pur- 
poses, or for any other purpose by the govern- 
ment, and except as it has been leased, we do not 
adem that it has “been Given ms warant lands 
unoceupled and unused territory, but as to its 
title. and use for which it was withdrawn, Presi- 
dent Lincoln withdrew it for military purposes 
in 1864. 

Nk. FLGRS: Do T understand you go fag 
cnough to say that it is a military reservation of 
the United States? 

MIR. CLARK: We have admitted that in 1864 
President Lincoln withdrew it from entry as 
part of the public domain for military pure 
poses. Bevond that there never has heen, as far 
as I know, anv official aetion taken hy the 
President, the Land Department or Congress 
or any other branch or agency of the govern- 
ment, and whatever its status, it must be de- 
pendent entirely upon the order of President 
Lincoln withdrawing it from public entry for 
military purposes in 1864. I know of no other 
official action taken at anv time. [164] 

ME. BIGKS: If we could extend the stip 
lation one point further to show that sinee the 
time of President Linecoln’s designation as coun- 
se] has noted, the island has been under the jur- 
isdiction and supervision and management of 
the War Department of the United States. 
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MR. CLARK: I don’t think that is a fact 
during the history of the island, but 1 will say 
that for a great many years, and under the au 
thority given by Congress, the Secretary of War 
has exereised authority to lease fishing privi- 
eves on the land, the right to land drag seines 
on the island from time to time, since 1894. 
Prior to that time, occasionally the Command- 
ing Officer of this District has seen fit to make 
leases. Mv recollection is the second lease made 
by the Commanding Officer was adjudged to be 
invalid for lack of authority of the Commanding 
Officer to make the lease, but for upwards of 
twenty vears the Secretary of War from time 
to time has leased the island as part of the lands 
or pubhie property under the jurisdiction of the 
War department. and has exercised that au- 
thority without apparently being challenged. 

MR. HICKS: The court will take judicial 
notice of the ease, Washington vs. Oregon in 
Volume 211. U.S. Supreme Court Reports: also 
the decision on rehearing of the case under the 
same time in 214 U.S. Reports. 

COURT: There is an objeetion to this wit- 
ness answering that question. That is the con- 
dition the reeord is in now. The objection will 
be sustained. [165] 


Re Cross-Examination: 
When T said that the channel was in a state of 
flux, IT meant moving either one way or another 
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pretty nearly constantly. The channel .[ referred to 
Was the maim cut-off channel between Cape Disap- 
pointment and Sand Island. I did not mean to in- 
include the entire body of sand between Sand Is- 
land and Cape Disappomtment. There is some I 
show above high water there that is not moving at. 
present,—right close to Sand Island, attached to 
Cape Disappointment. 

1935 was my thirteenth annual survey, and that 
has been my idea of conditions during all of that 
time. The changes go on every year. They are not 
always at the same rate. They vary a httle. Some 
vears the conditions change to a greater extent than 
others. You ean follow the changes on the chart. I 
have had to do with compiling information in mak- 
ing these maps since 1923. The map of 1925 wae 
the first on which I worked. 

Referring to the 1922 map, the area marked ‘‘ Pea- 
cock Spit’? refers to sands between high and low 
water on the Columbia side of the North Jetty. The 
left side, ordinarily, is a channel, the depth running 
from eleven to twenty-nine feet, and opposite that 
ix a hody of land above low water marked ‘Sand 
Island.’’ 

Q. Calling vour attention to this sand, you 
sav is in a constant state of flux, marked ‘‘Pea- 
cock Spit.’’ J vall vour attention to the tirei 
map you made. Now the general conformation 
marked ‘‘ Peacock Spit.’’ the sand where that is 
below high water and above low water, is sub- 
stantially the same a vear later? 
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A. Tt would to vou, if vou look at it.——but if 
| look at the map, itor different, 

Q. There has been some sheht eneroachment 
in the wav of bays, and things of that Kind? 

[166] 

A. Couple of thousand feet or some such 
matter. 

@. Your map does not show whether that 
depth is six inches or sixteen feet below the rest 
of it? 

A. It does not. 

@. It is just anything below low water mark ? 

A. That is right. 

®. That bay, rou say, is two thousand feet 
wide: mavbe it 1s six inches on top of the sand: 
washed off. It may bea real encroachment there 
now. That is correct? 


A. Yes 
QO. This channel between Sand Island and 


Peacock Spit is still there, isn’t it? 

A. Ina different location, ves. There is the 
channel there. 

Q. Is there anv substantial difference in the 
east side of that channel? 

A. You mean between those two bodies? 

Q. Yes—the channel between the two is for 
practicable purposes substantially in the same 
place? 

A. Exeept that it has moved a litle bit east- 
ward. 
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The 1928 map, which is the first one I made, shows 
the channel between Sand Island and Peacock Spit 
in substantially the same location as on the 1922 
map, except that it has moved a little fo the Bast- 
ward, and this sand between high and low water on 
Sand Island is narrower; shows the ehannel en- 
eroaching on Sand Island and Peaeock Spit has 
built a little further Kastward in two vears, moving 
towards Sand Island. On the next map, Peacock 
Spit above low water is about the same as on the 
preceding maps. The channel between Peacock Spit 
and Sand [sland is substantiallv the same, except it 
is still moving a little eastward towards Sand Island 
with a recession on the part of Sand Island, with a 
depth of water up to 25 feet. The next map shows 
the channel substantially the same as on the preced- 
ing maps. It shows a little projection on Sand Island, 
which has the effect of an erosion; Sand Island is 
[167] eroding off on the Peacock Spit side, and Pea- 
eoek Spit is building out towards Sand Island. The 
map I have last referred to is the 1925 map. Pea- 
cock Spit appears ahout the same as on the preced- 
ing map and Sand Island ahout the same, and there 
is another body of sand between the two. which 
shows above low water. On the preceding map, this 
area of new sand showed from two to six feet of 
water: along side, running from 11 to 21 feet deep; 
showed that sand was growing up from the preeed- 
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ing vear, but had not gotten up above low water, I 
never heard of this sand being known as ‘* Oregon 
sand;"’ never heard that expression, 

On the 1927 map, Peacock Spit has moved West- 
ward a littl with a little erosion off the Hast side, 
the side next to the new sands IT have just referred 
to. Peacock Spit is substantially the same shape as 
before, with a slight erosion on the Oregon sand side 
of it. On the 1928 map the Oregon sands have 
changed their shape, but are still there, to a much 
lesser extent, surrounded by water running from 16 
to 19 feet, and Peacock spit has eroded off a little 
toward the Oregon sand side, but is substantially 
in the same form and is substantially the same. The 
depth of the water on the South, the Columbia River 
side, of Peacock Spit has varied slightly on these 
maps. The contour lines indicate: five dots is thirty 
feet: six dots is thirty-six fect; and the dash line 
is forty feet. 

The 1929 map shows Peacock Spit broken mp into 
seven or eight pieces with a channel aeross it, but 
the other channel along side Sand Island is still 
there. I saw the ship on Peacock Spit and know by 
hearsay that it was blown across from the Columbia 
River East through Peacock Spit into Baker's Bay, 
and was afterwards brought out through the chan- 
nel alongside Sand Tsland. [168] 
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Mr. BOWERMAN: Did you have any con- 
nection in your observations there with the pass- 
age of this boat through Peacock Spit and the 
chanel that vou sounded and show on this map 
that vear? 

A. IJ] don’t attack any significance to it; no 
SIT, 

Re-redirect Examination: 

Q. In the map of 1931, Me. Gascow, it i 
noted that there are no soundings for the chan- 
nel between what has been just now styled the 
Oregon Sands, and Peacock Spit, and that there 
are soundings shown alongside the southerly 
shore of Sand Island? 

A. Yes. 

@. Now what has been the practice of vour 
Department in the matter of making soundings? 
Do vou sound areas other than those which may 
be used for vessels and transportation ? 

A. Yes, sir, we do sound those, but at very 
rare intervals, Just as a sort of check on what 
is happening in the vieiitv; but most of the 
soundings are down the ehannel, 

(). Would there be any advantage in using 
the other one of the channels I have just referred 
to—using this channel] that appears along the 
southerly shore of Sand T[sland, instead of the 
channel lving westerly, that I have indicated? 
Be anv advantage in using this channel over this 
one to the west? 
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A (0h yes, wir. 

@. What would be that advantage? 

A. Ls a question of navigation: if one is not 
deep enough to seund, it is net deep enough to 
navigate to advantage: would have to go where 
the water is. 

Q. Would there be any other advantage im 
taking this Inward channel here, over this chan- 
ne) here, assuming that was deep enough for 
navigation ? 

Mr. CLARK: You mean taking the one next 
to Sand Island? 

Mr. HICKS: Yes, the one next to Sand 
Island. 

A. Thete would have heen advantage, ves: 
the surf in that chanenl was pretty high due to 
shoal water. 

@. Would that be an advantage that would 
be of some account and some importance to one 
operating vessels through that seetion ? 

A. Yes, sir. [169] 


There would be no soundings available for the 
Westward ¢hannel of the two e¢hannels [ have men- 
tioned. You can’t tell where the c¢hannel is when 
the depth of water is not there to sound it. Unless 
You just sound the whole section, you can't pick out 
Where the channel was. When we go there at low 
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water, vou can logate the ehannel accurately, but 
if we go in deep or high tide, we don't know where 
the channel is, and would be sounding for a week 
trving to find that Channel. The several maps di 
have referred to give the conditions of these chan- 
nels and the condition of the sands at the particular 
dates on which the respective maps were prepared. 
There might be variations in the channels and in 
the sands, say, six months later. I do not know 
What the contour of the sands might be later from 
that portion on the maps. [170] 

The 1930 map shows the channel next to Sand 
Island with a small ehannel branching from it and 
the new channe] farther North and eutting across 
Peacock Spit. The channel next to Sand Island 
was sounded, but not the one across Peacock Spit. 
Peacock Spit was flattened out and enlarged on this 
map, but covers the same area towards Sand Island. 
Sand Island is shown on this map as still receding 
towards the East. To my knowledge it has been 
doing this all the time I have been there. During 
this entire period, Sand Island has been eroding 
and Oregon Sands, or Peacock Spit, have been 
following it up. J never knew the sands as ‘‘Oregon 


4 


Sands,”’ but I understand what is meant bv the 
question. 

On the 1931 map, Peacock Spit and what was for- 
merly an [171] independent body of sands above | 
low water, is now a compact body and includes a 


part of the territory which was previously marked 4 
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Peacock Spit. Tt is all goimed and on this map ts 
still termed ** Penacoeh Npu | notiee, T ealled it 
Peacock Spit on the map | made for that vear, and 
Peacocrk Spit is the only designation that has ever 
been given on anv of these maps for that area, 

The channel next to Sand Island was the only 
navigable channel at that time, and for that reason 
Tt shows Soundings, and the channel through Pea- 
cock Spit Was not sounded as it was not deep enough 
for navigation, except in emergency. The sands ex- 
tending out from Peacack Spit are still growing 
Fastward. South of Sand Island, and parallel to it, 
and in the 19382 map it is not only growing against 
the West shore of Sand Island but alone the South 
shore and that is the body of sands I have previously 
mentioned as being a part of Peacock Spit. 

The North end of the channel along Sand Island 
is closed on the 1933 map and the channel through 
Peacock Spit shows soundings. A channel has been 
across from Peacock Spit since 1929, but has never 
before been deep enough for navigation, and this 
body of sand extending from Peacock Spit is now 
extending still further South of Sand Island and has 
formed a junetion with the West shore of Sand 
Tsland. The 1934 map shows substantially the same 
condition, except that the channel through Peacock 
Spit has moved further East. Vhe 1985 map shows 
the channel has moved still further East towards 
Sand Island. This channel has been moving East- 
Ward towards Sand Island for the last three or four 
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vears; toward the Northerly end of the West side of 
sand Tsland this channel is now up against the 
island, ike the old channel used to be. If the move- 
ment of this ehannel continues, another vear or two, 
to move Hastward towards Sand Island, it will be 
in the same Jocation as the channel shown on the 
maps beginme with 192-4 and continuing up to 1931. 
[172] 


C, L. ROGERS, 


a witness for plaintiff, testified: 

I am in the packing business. identified with the 
Point Adams Packing Company, and have been an 
offiecr of that company for fifteen vears, I reside 
at Hammond, Oregon, which is about twelve miles 
by road, and possible six or seven miles by water, 
from Astoria. | have lived in the vicinity of the 
Lower Columbia for about forty years. In my 
capacity as an officer of Point Adams Packing Com- 
pany I hid on certain sands and fishing sites near 
or adjacent to Sand Island. The first time was in 
1931, and the second time was in 1934. These bids 
were made with respect to sites along the southern 
end of Sand Island as shown by maps that are put 
out by the War Department accompanving the bids. 
The bids were made to the War Department. 

(Columbia River Packers Association and Barbey 
Packing Company entered a joint bid on these prem- 
ises in 1931, and IT think a man by the name of 
Muller or uller. 
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“Mr. CLARA: i143)8 

A. Ltlonk it was 1931, 

Mr. CLARW: Barbev, and the Columbia 
River Packing Company has lease for Sites 1 
to 5S, in 1931, and in 19280, and (B22 until caneelled 
in Mav of “32. Was a lease on these sites in 
1931, and no call for bids. 

@. | testitied T thought it was 1931, perhaps 
1930. 

Mr. CLARK: The lease is in evidence, and 
speaks for itself. Could it have been another 
date than 1931? 

A. It could have been. | said J thought 19231. 
T have not looked it up." 


Regardless of what the date is, it is my recollection 
it is about that time. At the time [ mentioned im 
1934 the Columbia River Packers Association and 
Barbey Packing Company entered a joint bid. 
Plaintiff's Exhibit 7 for identitieation [179] is the 
proposal for bids called for by the War Department 
for these seining sites on the south shore of Sand 
Island dated April 20, 1994. That was the official 
form that was issued at that time for entertaining 
bids, and the form of bid exeeuted by me for my 


company. 

IT am not positive that IT saw the signatures of 
arbey Packing Company and Columbia’ River 
Packers Association on proposals for bids, but I be- 


heve I did. They entered bids of a character similar 
to the one I entered. 
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‘Q. Can vou state as a matter of fact that 
the Columbia River Packers Association and the 
defendant Barbey, or the Barbey Packing Com- 
pany, «did enter bids of a character similar or 
identical with the kind of bid vou entered ? 

A. Yes. 

Mr. BOWERMAN: The witness said he 
didn’t know. And these documents are not only 
in the possession of the government, but in this 
very same department of the government. 

COURT: Yes, if vou have the bids and they 
are in writing, that is the best evidence.’’ 


I am familiar with the premises upon which [ en- 
tered my bid. T have seen them off and on for a good 
many years, probably I would say off and on all my 
life. The entire southern shore of Sand Tsland has 
heen leased in times past from one end to the other. 
It is not one continuous tract of sand. At the present 
time it is separated by reason of the building of 
these jetties, if that is what vou mean, but prior to 
that time it was one continuous body. The proposal 
for bids in 1934 called for six seining sites, but the 
wav the bids were gotten up you had to bid on the 
entire lot. T entered my bid in that manner and the 
defendant companies so bid on the property. 

Regarding the contents of mv bid, I know without 
[174] reference to that document the lands and loea- 
tion of the sands upon which my bid was entered. 

The witness was then requested by counsel for 
plaintiff to mark the lands and location referred to 
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on one of the maps eonstitutinge Exlibit 1, where- 
upon it Was pointed out that there was a map at- 
tached to the form éalling for bids jn 1934. Thére- 
upon the following proceedings were had: 

“Ar. FLICKS: This is Government Exhibit 
4. J Sy sled to OOP if i évidence. 

Mr. BOWERMAN: Tf the eourt please, I 
want to again insist that no matter what order 
they make, or what invitation for bid they make, 
if they undertake to lease something they don‘t 
own it is not evidence against anvbody, and they 
can't introduce a proposal of that kind for the 
purpose of showing title, and that is all this case 
is about, a question of title. What difference 
does it make if they map that whole country 
down there and state they will lease it: is that 
evidence of ownership ?”’ 


It appeared that the government had called for 
proposals for bids on certain sands on Sand [sland 
in 1934; that Point Adams Packing Company had 
made a bid. No bids were accepted by the govern- 
ment and no lease made for 1934 on any sites on 
Sand Island. Exhibit No. 7 for identification was 
not received in evidence and no hids made by the 
defendants or anyone else for the year 1924 on sites 
on Sand Island were received in evidence. 

The portion of the lands that were covered by my 
bid extended from the easterly end of Sand Tsland 
straight on down along the low water mark. em- 
bracing the sands covered by red marks. I don't 
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know what they mean. Referring to the sands Iving 
just southerly of Sand sland and running the en- 
tire leneth of the shore line, statting from the cast- 
erly point and going from one end to the other. 
Thereupon the following proceedings occurred. 
{175 | 
“Mr. BOWERMAN: Now if the court 
please, I move to strike the witness’s answer, 
heeause it is an oral interpretation of the vital 
part of the written instrument that is not in 
court, but existing, and is in the possession of 
the party producing the witness. It is his idea 
of what was covered. 
Mr. HICKS: or the purpose of the record 
I want to sav J don’t have that omigimal hid, 
and I don’t believe they are available. There are 
some records kept mn Washington which can- 
not be obtained. It mav be this c¢an, but we 
do not have it. We have a transeript of the 
evidence of the bid of the parties that was 
entered into in 1984+ with respect to these 
premises, 
GOURT: Would the transeript show the 
description of the premises? 
Mr. HICKS: Iam not positive it does. 
COURT: You maw look the doeument up 
until I rule.”’ 


Aside from the one time when calls for bids were 
made by the United States as [ have testified, for 
ecining sites on Sand Island during the vear 1934, 
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there Were ne other ealls for Iids that vear on any 
premises on Sand Island or duy of the sands adja- 
eent toor abutting from Sand Island. ‘That was the 
only tine that any bids were called for for seining 
purposes, and that apples te anv location on Sand 
Island er the sands immediately adjacent thereto 
or abutting thereupon. 

[ observed the seining operations that were e@on- 
dueted on the island in 1934. They were draw seine 
operations, 

“Ar. CLARI: You mean on the sands and 
south? 
Mr. HICKS: Yes, Sand Island and the sands 


to the south, the premises we are discussing,” 


There was quite an extensive operation there of 
semuing, operated through Barhey Packing Company 
and the Columbia River Packers Association, I 
would not attempt to estimate the number of horses 
used. I didn't attempt to count the number of men, 
but [T imagine around one hundred. | saw these 
operations only on one or two occasions in the [1716] 
month of Angust, 1984. | did not observe any sein- 
Ing operations on these premises in 1Wh2 or 235. 1 
was not dewn in that viemnity in those vears while 
selnine was being condueéted and | don’t recall that 
IT was down there in “30 0r 31. TF probably was. but 
T have no recollection. The only time T have seen 
Seine operations on the island and on the sands 
that we are speaking of in recent vears was in 1954, 
Prior to 1930 T can recall no specific dates or vears 
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or tstances. T have been down there but T ean’t 
reeall Just when they were. 

“QQ. Well, be as specifie as vou can: where 
were the loeations: Where was the location of 
the dragseine operations that vou are refer- 
ring to, on the sands in this immediate vieinity 
or the sands Iving just south of Sand Tsland 
and abutting from Sand Island ? 

A. Along the southern shore of Sand Island, 
what we know as Sand Island.”’ 


Tam referring now to the same premises that I 
bid on in 1934 along the southern beach line of Sand 
Island. 

“Q. Do vou know whether or not said prem- 
ses were so seined and operated under lease or 
license from the government of the United 
States? 

Ma. CLARK: You megan in those years hig 
ean 't identify ? 

Mr. HICKS: Ifthe knows; he is malange if 
as specifie as he can. 


Mr. CLARK: Objected to as not the hest 
evidence. 

Me FLICKS: df hesknows, Your Hotton 
% % * % ¥ x * 


Mr. CLARK: That 18 certainly calling ae 
whether or not a certain document existed and 
certainly for the contents. 
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COURT, We mac answer yee or tH, and 
then you ean inquire if he has actual Know! 
edee. 1 don’t Know what Knowledwe he has. 

& Do yon refer to fhe etar 1934, or prior 
vears? 

Q. Jam referring to prior vears, [177] 

A. | would sav that no operations could 
have been conducted on Sand Island without a 
lease from the United States Government. | 
have never known of anv seining operations 
being conducted there without a lease from the 
government. 

Mr. CLARW: I move to strike that out as 
a conelusion: he obviously has no knowledve: 
he doesn't sav he saw anv leases. 

COURT: He says he knows, TL understand. 
Did vou say vou didn't know whether opera- 
tions were eonducted under government lease 
or not? 

A. I said I didn't know of anv operation 
that had not been conducted under lease from 
the government in vears prior to 1934. 

COURT: You can move to strike that out. 

Mr. CLARK: Yes, | move to strike that out. 

COURT: THe will have to show haw he had 


knowledge of it.” 


The practice of the government ix to issue a eir- 
eular proposal for bids and send them out to all 
interested parties, whieh permit those interested to 
enter competitive bids which are then opened and 
the bid ordinarily awarded to the highest bidder, 
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unless there is some eause, of course, why the gov- 
ernment should not lease to the highest bidder. 

“GOURT: As the resord stunds the court 
has uot ruled 6n the notion to strike. lé has 
said that he didn’t know of any other leases 
that were operated except under government 
leases. T shall have to sustain that motion until 
he shows that he has knowledge of that fact. 
That is, how he obtained it. or what it i Masg@ 
on, in view of thaf motion. 

Q. Was any doeument filed by you or vour 
company with the War Department with re- 
speet to the matter, which would constitute vou 
an interested party, or which would inform the 
Department of vour interest in this matter? 

Mir. Gls: In which matcer’ 

Nir, ELLGANS: In the matic? of lease, 

A. Inthe matter of Jeasing seining sites? 

OQ, aes 

A. We have advised the War Department 
we were alwavs [178] interested in leasing 
seining sites; but whether that is in the form 
of a written document. I couldn't sav. We havg 
verbally informed the officer in charge at Fort 
Stevens, to that effect.” 


T have examined Exhibit 2 and have noted ‘ag 
names of the operators who paid the rental shown 
in that exhibit. T saw the Barbey Packing Come 
pany's operations on Sand Island, observed them 
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from a boat im the river sometime during the pertod 
from May 1 to May 26, 150. 

“QO. Where were those premises that thes 
were operating on at the time vou mention, 
with respeet to the premises which von bid 
upon and which von have identified on the map 
as of the vear 1954? 

A. Do 7 understand you to mean the prem, 
ixes that I indicated on that map? 

Q. Yes. 

A. Those operations extended further up- 
stream from the point that [ indicated there, 
during the time [| was there.” 


The operations farther upstream and started ap- 
proximately from the most westerly dike, thence 
upstream probably would be sites 3 and 4. 

The operations in 1926, as near as I can fix the 
point was here (indicating). From a point below 
the letter ‘“h"' after the word *‘Sand Island’, per- 
haps slightly westward of the letter “*h’’, and then 
easterly up along the island probably about six 
thonsand feet. The next operation that [ reeall was 
In 1934, which extended westerly from the most 
westerly dike down across the sands which are 
marked here in red to a point on the map where 
there is a figure ‘'6."" In other words, eavering 
these sands (indicating), covering that area which 
Would be westerly from the most westerly dike. 


[179] 
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Cross H!xamination 

The plant with whieh [Tam connected is at Ham- 
mond, which is about four and one-half miles south 
and east of Sand Island. My company conducted 
no drag seine operations on Peacock Spit or on those 
sands which are marked in red or on Sand Island, 
in the years.1930 to 1952, nor im the yeasts 1925 tom 
1930. I was not on the sands where the fishing 
operations were being carried on in 1934. On two 
occasions IT was in a boat on the river in front of 
these sands. I did not stop there, nor tie up there, 
but cruised around there on the riverside twice in 
August, 1934. I probably eruised around there about 
two hours on the first occasion, and about three 
hours on the second. I was out there merely to 
see the seining operations that were going on. I 
was invited to make the trips by Lieutenants Howell 
and Thornton, of the United States Army, situated 
at Fort Stevens. I don’t think they were making 
an official inspection trip. They told me they wanted 
to get some information as to the seining operations 
that were being conducted on what they claimed was 
a part of the government property, and they asked 
me to go along. I have no way of fixing the time 
when I saw fishing operations on these sands prior 
to August, 1934. It was sometime between 1925 and | 
1930; that is as near as I ean fix it. My recollection 7 
is that the seining operations that T saw during that — 
time were on the shore of Sand Island easterly of ‘ 


we. | ood. Of Amorien af al. Oe 


(Testimony of ©. L.. Rogers, | 

Where the westerly dike is. T only saw these opera- 
ions on Sand Island easterly of the westerly dike 
between 125 and 1080 once. | eruised by there once 
during that time. The fishing operations I] saw in 
1934 were westerly of the most westerly dike. That 
is to say, the operations | saw prior to 1934 were 
along the shore [180] of Sand [sland easterly of 
the point where the most westerly dike is naw lo- 
cated, and the fishing operations | saw in 1984 were 
west¢rly of the most westerly dike. At the time the 
fishing operations were being carried on on Sand 
Island between 1925 and 1930 1 knew that Colnuim- 
bia River Packers Assomation was carrving on 
fishing operations on Peacock Spit. 

“@. Mr. Barbey was ¢arrving on fishing 
operations on Sand Island easterly of where the 
dike is now loeated, and the Columbia River 
Packers Association was carrving on the same 
type of operations, drag seine operation, on 
Peacock Spit? 

A. That ia correct,”’ 

I never had a lease on any part of Sand Island, 
and | never saw a lease on any part of Sand Island 
that was executed. [181] 


A. BE. CLARK, 
a witness for the plaintiff, testified : 
J am one of the attorneys in the case, represent- 
ing the defendant Barbev. J remember a conver- 
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sation which you, Mr. Hieks, had with me about 
twenty days ago, in which you inquired as to 
whether my client anticipated carrying on drag 
seine operations on the premises in dispute in this 
ease. 

“<Q. Just a moment, please. And do you re- 
eall at that time whether or not I stated to you 
that if such operation was not contemplated 
this ease might under instructions from Wash- 
ington, from the Attorney General, be con- 
tinued. and didn’t I ask you to aseertain that 
fact, that is, whether an operation was con- 
templated, and to let know, and upon that de- 
cision the ease would be set down for hearing 
or not, as the facts might show. 

A. That is part of the conversation that oc- 
curred. Do you wish me to state the conver- 
sation ? 

Q. I wish you would, yes, please. 

A. You came to my office and we discussed 
the case. My recollection is the first part of the 
conversation dealt with your suggestion that 
you were figuring on bringing in the State of 
Washington because of its alleged interest; and 
then you said that—spoke about some difficulty 
in getting the case assigned because of the dis- 
qualification of the two loeal judges; and said, 
that if there was no intention on the part of tlie 
defendants to undertake to fish upon the dis- 
puted premises, probably you could get au- 
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thority. from othe Attorney Generale1T don't 
know whether vou said to dismiss the ease, or 
not to press it. but that was the substance, and 
you asked me to ascertain what the attitude or 
purpose of the defendants was. Now, either at 
that time or a dav or two later after 1 had eon- 
ferred with the defendants, [ told vou what the 
position of the defendants was. IT don’t recall 
whether it was that same day, or two or three 
days later, but T think it was the same day we 
discussed the situation that had developed. 
There were sands down there on what we night 
now ¢all the south point of Peaeock Spit. 1 
think [ told von at that time that they had been 
surveyed in 1928 by the State Land Board. and 
Barbey had obtamed a lease; that the Barbey 
Packing Company, or rather the Baker’s Bay 
Fish Company, had obtained a lease, as vou 
understood from the State of Washington, of 
Peacock Spit. in which Barbey and the Colum- 
bia River Packers were interested, and that the 
Initiative law of Washington adopted im 1954 
prevented the obtaming of licenses to fish im 
Washington; and that it was the purpose of the 
defendants in this case to ask the State Land 
Board of Oregon to offer these lands which 
they had surveyed and had leased in 1928, for 
leasing at publie auction; and if the State Land 
Board did offer these lands for leasing, and our 
[182] clients became bidders, and were the suc- 


200 


Columbia Rtv. Paek. Asso. ct al. 


(Testimony of A. KE. Clark.) 


eessful bidders and got a lease from the State 
of Oregon, that our chents would undoubtedly 
undertake to fish those sands under lease from 
the State of Oregon. I think we talked the 
whole situation over at that time, and that is 
the way the matter was left. My recollection 
is—lI am not sure, but in that conversation, or 
rather in a conversation a few days later, after 
talking the matter over with Mr. Barbey, vou 
were advised that an application was made to 
the State Land Board, or would be made, not 
for a lease, but that they advertise the sands for 
lease; and that was done, and I think I handed 
you day before yesterday a request made by my 
elients to the State Land Board that they ad- 
vertise these sands for leasing, and they have 
not done so. Our clients have no lease. 

Q. Mr. Clark, when you say ‘those sands’ 
you refer to the sands that are in dispute here, 
don’t you; the sands lying southerly of Sand 
Island and abutting 

A. Well, to make that clear, the sands upon 
which the request to the State Land Board was 
based are the sands that were surveyed in 1928, 
platted out, and which were leased in 1928 by 
the State Land Board of Oregon to the Colum- 
bia Fish Company, controlled by Mr. Barbey, 
and upon which he seined to some extent In 
1929. Now the request to the State Land Board 
was a request to advertise these particular 
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sands, using the precise deseription that) was 
obtained from the survey of 1928. Now these 
sands m facet, by building up to the north and 
west, Somewhat joined with what we have been 
referring to here as Peacock Spit, and now one 
eontinuous body of land. 

Q. So the record may be clear on that, did 
you and | have Mr. Lewis, who has heretofore 
testified, and Mr. MeLean, who is here in your 
behalf, plot out on the map of 19384 the area 
covered by your appheation, the one you have 
just referred to? 

A. We requested them to; and we furnished 
them metes and bounds, descriptions contained 
in the document L hold in my hand, and which 
are the metes and bounds descriptions fixed by 
Mr. McLean when he made his survey of 1928. 
and I presume that Mr. Lewis and Mr. MeLean 
accurately plotted out these metes and bounds 
descriptions on the map of 1934. 

@. And how is that designated on the map 
of 1934? 

A. That is—that area is designated by solid 
red lines; there are a number of red = spots 
around, made by other witnesses, but it is a 
solid red line outlining what might be broadly 
referred to as a triangular tract extending 
northwest and southerly and approximately 
south of the words ‘tSand Island."’ Do you wish 
to put this in evidence? It might be helpful to 


202 Coluinbia Riv Paek. Asso. ct al. 


(Testimony of A. E. Clark.) 
the other engineers if they wish to eheek out 
the metes and bounds outline.’”’ [183] 


Thereupon Exhibit 8 was reeeived in evidence, which 
is as follows: 

GOVERNMENT’S EXHIBIT 8 
Traverse around Sands 
Instrument at Hub on sands. 
Bearing to Lighthouse—N 69°-02" W 
Thence along edge of sands 


Angle Distance Bearing 
31°-54" Right 530 N 37°-08 W 
14°-16’ Left 1300 N 51°-24" W 
d4°-06’ Left 870 S 74°-30' W 
122°-22’ Left 1200 S 47°-52’ EB 
56°-06" Right 1200 5 8°-lt W 
125°-42’ Left S00 N 62°-32' IE 
19°-59° Rieht 1270 A 2°23 5 ull 
180°-49’ Left 687 N 48°-18’ W 


to point of beginning containing 52.39 Acres. [184] 
This appHeation I assume was filed with the State 
Land Board. It was prepared in our office. 
as * We prepated im our oiice ot <n 
application for a lease, but a request to the State 
Land Board that under the statutes of Oregon 
it advertise these sands for leasing. The statute 
requires that this, as well as other state prop- 
ertv, be advertised, for, I thmk, not less than 
thirty davs. in not less than two newspapers, 
and the advertisement must call for bids. J 
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think they are required to let the lease to the 
hizhest responsible bidder, under the law. T pre 
sume that the appheation or request that thes 
advertise the lands for public use, was filed. 
I did not go to Salem in eonnection with the 
matter. ”’ 


I obtained no tishing heense from the State Fish 
Commissioner of Oregon to fish this particular area 
or section. 

“4. Bll d know about that is this: 2 have 
bash told. And & think it is.a fwet, that ahe 
Barber Packing Company and the Columbia 
River Paekers Association have obtained leenses 
from the Master Warden of the State of Ore- 
gon to fish with drag seines, and [ presume the 
location where this operation may be carried 
on will be found entered upon the licenses: and 
I would suggest in order that the record may 
show precisely what area the licenses cover, that 
we have the licenses produced, because | would 
not be able to sav offhand just what location 
those heenses do cover. 

Q. Mr. Clark, the answer and amended an- 
swer that were filed in the proceeding, were they 
prepared by vou. or in vour office ? 

A. | think that they were mechanically 
written in our office, and it may be that the final 
draft or dictation was by me. They were the 
result of several conferences between Mr. 
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Bowerman and myself before they were put im 
final form, of course. IL think, however, the 


S29 


typewriting was finally done in our office. 
% % % % *% % * 

®. Now What is the fa¢t as to whether or 
not vou have been using your best efforts to 
obtain fishing locations in behalf of the Barbey 
Packing Company and Mr. Barbey, to lease 
sands and to use and operate drag seines upon 
these disputed prenuses mn this case ? 

A. Well L have told vou all the cffotts we 
have made. and I will adnut That ae to Gite 
efforts we did make they were the best we could 
Inake. The only effort we have made so far 18 
to request the State Land Board [185] to ad- 
vertise those sands which they leased in 1928, 
for public leasing now. in the hopes that we 
may beecome—our chents may be the suecessful 


’ 


bidders. They may not he” 


limthe State of Washimeton there is a lease alk 
on Peacock Spit which the State of Washington 
elaiams takes in all of these sands. Oregon elaims 
it owns part of the sands. In Washington J don’ 
think since last Fall a drag@ seine heense might be 
issucd because of an initiative bill passed by the 
people of Washington in 1934. The question of the 
constitutionality of the law was argued in the Su- 
preme Court of Washington some weeks ago, as I 
understand it. Aside from that there has been no 
effort made to get a location, and IT had nothing to 
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do either with the isuanee of tithing heengses or the 
appliention theretor. The lease made in 1928 hy thi 
Oregon State Land Board, whieh | referred to, wae 
het ant for al period of one ven, if was for A 
period of cither three or tive vears. The sands were 
building wp, there was some fishing done on them im 
1929, and then the lease was subsequently cancelled 
because the State of Washington claimed the sands 
Welonged to it and threatened to proseenute Barbey, 
and of course, if presecenutions were undertaken and 
sustained the vear would be confiscated, and we ad- 
vised Mr. Barbev not to take a chance of being 
arrested and having valuable gear eonfisented. T tale 
“the State Land Board he didn’t want to get into a 
eontroversy between the two states, and the lease 
was cancelled I think in 1980. Barbey was the presi- 
dent of Columbia Fishing Company, to which the 
lease was made. 


(ross examination 

“QQ. The threat to fish down there by the de- 
fendants, as far as vou know, consists of appli- 
eation to the State Land Board for a lease, that 
IS, application to the State of Oregon to adver- 
tise and give an opportunity for evervbody to 
bid on the lease, so anvbody [186] eould fish. 

A. Yes, that is as far as the matter has pro- 
fressed as to anv of these sands in the State of 
Oregon. As far as I know it is merely a re- 
quest made by Mr. Barbey, 1] know, and TL think 
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the Columbia River Paekers Association have 
signed the request, that the State Land Board 
simply advertise these sands for leasing to the 


highest.—as the statute requires, of course—the 


highest responsible bidder. T think a hearing 


was had—T was not present; the State Land 
Board, as far as ] am advised, has not yet taken 
any action with respect to whether it will or 
will not advertise these sands for leasing. Tf 
they do, and they are leased, thev will have to be 
leased. under the law, to the highest responsible 


bidder.”’ 


[ think a eorrection should be made. I said the 
1925 lease of the State Land Board to Columbia 
Fishing Company had been caneelled by the State 
Land Board for the reason I gave in my testimony. 
Since that testimony was given Mr. Wade, an As- 
sistant to the Attorney General of Oregon, has told 
me that there was no formal cancellation made by 
the State Land Board. Apparently what happened, 
the Columbia Fishing Company paid two rears Pent 
and, for the reasons stated vesterday, that is, threats 
hy the State of Washington. the Cohunha #ishine 
Company just quit operating on the sands. No fur- 
ther rent was paid, and there was no further opera- 
tions on the sands. The lease subsequently was ter- 
inated by hmitation. I assumed that there was a 
formal eaneellation. but apparently there was not. 


; 
| 


va UT, aL of Antertea at al. 207 


(Testrmiony of A. be. Clark.) 

The parties just quit’ tinetiommge under the lease 

after two vears rent teat leew patad. without action 

on either side. 

* . ° » . ” 7 ® 
Redirect: Kxanunation, 

[ told the attorney for the plaintiff a short time 
ago what | understand to he the faet, that the 
defendants have taken Out some licenses to fish. | 
don't know how many. [IST] They would have to 
take out a heense for ench dragseine they were 
going to operate. | had nothing to do with the secur- 
ing of these licenses from the Master Fish Warden 
of Oregon. The licenses are available. undoubtedly. 
T dem't know what deseription is contained on any 
Of the lieemses. | would mueh = prefer that) the 
heenses be produced than to undertake to state a 
deseription with whieh Tam not familiar. | do Knew 
that the defendants have told me that thev have 
hieenses. 

Recross Examination 

"(Q). That is, heenses to fish Somewhere in 
that territory ? 

A. License to fish with draw seines down 
there, but of course to land the drag seines vou 
must have a right to land pen soil at least 
above low watér, which must belong to some- 
body. Tf it doesn't helone to the State of 
Oregon, or the State of Washington, it must be- 
long to the government, because somebody 
owns, under the law of this state, all land above 
low water in the Columbia River. The state 
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has repeatedly asserted its right to eontrol, sell 
or otherwise dispose of all flats and sands that 
fnally emerge above low water. That was 
settled un the Van Disem cage.”’ 


Redireet Examination 
I don't have a copy, authenticated or otherwise, 
of the fishing licenses issued. I am sure Mr. Barbey 
or Mr. Thompson will make them available, whether 
they are it the couff roofieér not TL do not knom 
but if they are not and vou want them we will have 
Liem here at any tine: 


Reeross Examination 

Exhibit 9 for identification is a copy of the request 
or apphieation that I referred to as made bv the de- 
fendants to the State Land Board of Oregon, that 
the lands referred to be leased upon open auction 
bidding. This is a carbon copy I brought up from 
our office vesterdayv or the dav before at the request 
of Mr. Hicks. I gave the original [188] out. [ think 
the original was signed in our office by the defend- 
ants before it went to the State Land Board. I think 
the description in Exhibit 8 corresponds with the 
deseription in Exlihit 9. There is this difference: 
Exhibit 8 consists merely of description; Exhibit 
No. 9 for identification is the request to the State 
Land Board, ineluding the deseription. IJ assume 
it ix the same description that the engmeers platted 
on the 1934 map: at least that is the deseription that 
the engineers were to plat on the map. I have no 
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mamins Of knowing whether the engineers did plat 
this deseription on the map, beeuuse T did not follow 
their work while they were putting it on the map. 

lt isms reeollection that the request had not been 
filed with the Oregon State Land Board at the time 
| had my first talk with Mr. Hieks, although Tam 
Not entirely clear pon that point, We discussed 
the situation with vespeet to the law in Washington. 
I have a distinet recollection that [ told) him we 
wire going to make a request for a lease, or start 
the machinery in motion for a lease from, Oregon, 
But [ don’t think that it had been done When | 
first talked with Mr. Hicks. The substance of what 
T told him was that we hoped the State of Oregon 
Would advertise What we call the Orecon  sanels, 
being the same sands thev advertised and leased in 
1928. In that event our cehents would bid on therm, 
and if they were the successful bidders and got a 
lease on these sands they would attempt to fish 
them. Of course Mr. Elicks understood perfectly 
that if we were not the Ingh bidder we would not 
get the lease, because he is quite familiar with the 
law. 

Exhibit 9 was offered and received in evidenée as 


follows: [189] 
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DERPENDANT’S EXHIBIT 9 
May Sist, 1085 
To The 
Stata Wand soar, 
Salem, Oregon. 
Gentlemen: 

Appheation is made by the undersigned for the 
leasing, by open auction bidding, on the following 
isolated lands mm the Cohimbia River, to wit: 

Beginning at a point called the mitial point 

being N, 32° 8 59” W. a distaneg of 281691 

feet from the northeast comer of Section 7, 

kr. SN. R. 10 W., W. WL; thence N. 37"°S" WW. 

Do feat; north Sie BY W. L000 eet: S. Te 

30’ WW. St feats S.47% 92” E. 1200 feet. S735 

MY’ WE. aRO00 feet; N. 62" a2 KK. 800 feet aye 

S2* 31’ Jd. 1270 feet; N. 48% 18’ W. 687 fees 

to point of beginning, containing 52.4 acres, 

more or less, being tide island in projected 

seciions- Ie and 13, T. Ow. AR. 11 Wi WY. ae 

together with all aeeretions thereto and en- 
largements thereof. 

COLUMBIA RIVER PACKING 

COMPANY, LNG., 
BARBEY PACKING COMPAN* 
ie bc ossstidinnilnisusite-oowtilanccaan. 


Us, [ SS. Of Aymernu aeétal, Zit 


(TPestimony of A, E. Clark.) 
Redirect: Examination 
I have a distinet reeolleetion that | disenssed with 
you (referring to Mr. Hieks) the matter of the ap- 
pheation to the State Land Bonrd. 

“AL And - have a distinet: recollection of 
tellimg vou that rf we didn't get the lense we 
couldn't fish down there. And | also have a dis- 
tinet reeolleetion of telling vou that it was my 
understanding that we were going to take steps 
to have that advertised. Now | would not go 
as far as to say that [ told vou, or that we dis- 
eussed what steps had been taken, but [I do re- 
eal] stating that that was under consideration. 
l think the steps were taken after we had the 
conversation, that is, the definite steps in the 
way of the request. T know we had quite a long 
eonversation about various phases of the situa- 
tron down there. 

ee: Mow ie if not trae, Mr. Glark, that it was 
to the interests of the plaintiff. and of vour 
ehents, and of vourself, if fishing aetivity was 
hot contemplated upon the sands in dispute, to 
have the case continued, and you thought it 
might be disposed of in some other way: and 
didn’t To an all good faith come and put my 
proposition up to you. 

A. No donbt. Mr, Hieks, vou came in abso- 
lute good faith and said if there was—if our 
clients were not to nndertake any fishing down 
there that there wonld be no necessity of going 
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forward with the case. We diseussed the faet 
that they couldn't get a license in Washington, 
so we concluded that phase of the controversy, 
and [ told you, as you will recall that after the 
discussion the first time I told you I would 
have a further discussion with my client. 

@. Yes. 

A. My recollection was with particular ref- 
erenee to what they were going to do about 
seeking to get a lease from the State of Oregon. 
Subsequently, after talking the matter over with 
Mr. Barbey—I don’t think I talked it over with 
Mr. Thompson, I am not sure about that—but I 
did talk it over with Myr. Barbey, and I ealled 
you up on the telephone, or maybe you came to 
the office a second time; then I told vou they 
were going to take steps to see if a lease could 
be obtained, and in that event we would fish if 
we could, and fish if we were not enjoined, m 
case they might be able to get a lease from the 
State of Oregon. And that I think is our posi- 
tion, as far as I am advised fiow; but on the 
question of vour good faith in coming to my 
office, there is no doubt about that. 

Q. And is it true that efforts to obtain this 
lease, and to obtain the right to fish the premises 
in dispute [191] here are being carried along 
and expedited as rapidly as reasonably can be? 

A. Yes, I think so; the matter is still before 
the State Land Board. The State Land Board 
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has net deeided even vet whether it will adver 
tise those sands for leasing. My present infor- 
mation is that that matter will be the subject of 
another hearing next Monday, at whieh time the 
State Land Board may decide to advertise them 
for leasing, in which event thev will have to he 
advertised for thirty days. The State Land 
Board may decide not to advertise for leasing, 
In Which évent the matter will go over, 

Q. Mr. Clark, do vou know whether or not 
the defendant companies had a lease or Jieense 
to operate on these disputed premises during 
the years 1933 and 1934? 

A. 1928—going hack to 1928—I] am coing 
back to that beeause it is part of the history, 
the Columbia River Packers Association was 
operating on Peacock Spit and pretty well 
down towards these sands, and that was the 
year the Barbey Company leased—that is the 
Columbia Fish Company got the lease on what 
is ¢alled the Oregon Sands. That situation c¢on- 
tinned until 1930 or 1931. The Columbia River 
Packers Association was operating under a 
lease from the State of Washington, and as 
I reeall it. the State of Washington gave a 
new lease in 1932. in which they undertoak to 
assert jurisdiction over the entire Peaeoek Spit, 
ineluding the Oregon Sands, which had joined 
onto Peacock Spit; and under that lease drag 
seine operations were earned on under that 
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lease and under Leense from the State of Wash- 


ington. Under a prior lease—under a prior 
lease from the State of Washington and drag 
seine license from the State of Washington, 
earried on until 19382, and under renewed lease 
1932, 12953 ane 1934, all unter license and 
lease from the State of Washington. 

Q@. Now the leases held by the defendants for 
the premises in dispute were cancelled under 
date of May 10, 1932, were they not? 

A. You are speaking about another lease; 
vou are speaking about a lease from the United 
States. 

C). aYios: 

A. Yes. That is the last lease that was had 
these sites 1 to 3 


on Sand Island, was taken 
inclusive; was executed in 1930 and the lease 
was cancelled by the War Department effective 
Mav 10, 1932. In the meantime, of course, under 
the lease and heense from Washington, the drag 
seine operations were being carried on on the 
[192] sands all those years, to the south of 
Sand Island. 

Q. Well, there was no government leases 
after 1932 with respect to the disputed prem- 
1ses# 

A. Well there was no lease at all. as far as 
I know, of any part of Sand Island. 1 don% 
admit the disputed premises are on Sand Is- 
land. J am not debating that with you; but 
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put it this way: There was no lease, as far as 

I know, on any part of Sand Island issued by 

the government of the United States after the 

lease of 1930, which was eaneelled in 1932."" 

Whereupon the following proceedings were had: 

“My. BIGKS: I think we can stipulate 
this, May it be stipulated that on a date last 
week Mr. Bowerman, representing the defend- 
ant companies, the Columbia River Packers 
Company, and the Baker’s Bay Fish Company, 
appeared before the State Land Board—and 
Sarbey individually—and urged that the appli- 
eation which Mr. Clark testified to go through, 
and that the lands deseribed in the application 
be put up for bidding. May that he stipulated? 

Mr. BOWERMAN: Will be glad to stipn- 
Ig. ee oo will cower thé meld. Tf Fou will 
also stipulate that the Point Adams Packing 
Company, as represented by the plaintiff's wit- 
ness, and other competitors, appeared and op- 
posed it. IT guess we are all willing to stipu- 
late. 

Mr, HICKS: Will be glad to stipulate that. 
And may it be stipulated further Mr, Bower- 
man, that vou informed the State Land Board 
at that hearing that if the lands wer left 
for leasing and the bids were accepted, that 
your chents, the ones we have referred to here, 
would bid upon the premises? 
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Mr. ROWERMAN: Oh yes. 

Mr. HICKS: <And fish. 

Mr. BOWERMAN: Tf didn’t undertake to 
commit my chents except to the extent that 
we would bid if given an opportunity. I didn’t 
want them to feel [ was making an idle ges- 
ture. L told them if given an opportunity we 
would bid, and bid a substantial amount, with- 
out naming it. I was authorized to make that 
representation. 

Mr, HIGKS: What is the fact as to 
whether or not this meeting of the State Land 
Board was called at your instance to entertain 
that question? [193] 

Nr. BOWIRMAN: I dont thihk so; @ 
think that was a regular meeting had, as I un- 
derstand. I was told that was an appropriate 
time to be there, but I didn’t ask anybody to eall 
a mecting, I am sure. 

Mr. HICKS: J mean the matter of enter- 
taming an application for bids. That was done 
at vour instance as to that date, was it not? 

Mr BOWERMAN: I didn’t look into their 
minutes. Thev had the Governor, the Secre- 
tary, the Treasurer, the Attorney General, and 
the Clerk of the State Land Board assembled 
there, and I understood it was a regular peri- 
odical meeting that I had heen privileged to 
attend and submit this matter. 
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Mr HICKS: You undéefetand 1 am not 
speaking about the date of the meeting, but 
whether called specially for that purpose. foam 
Inquiring to Know whether the applications you 
filed there were brought up for consideration 
Oo your motion and at vour mstancé, at that 
time. 

Mr BUWERMAN: I don't think so. The 
meeting was Called, the Governor presiding, 
and T wns piven an opportunity to make an 
opening statement and present what I had to 
present orally, and this other doe¢ument im 
writing, which was signed by the ¢companies, and 
representatives of competing companies were 
there, present with their attorneys, and they 
made an argument against the State asserting 
ms Hehts im the island, and that is the wav it 
sets, aS far as J] am concerned, except the As- 
sistant Clerk of the Board told me the other day 
he thought they were going forward and adver- 
tise for leases. Whether he spoke with author- 
itv or not. IT don’t know; he told me that this 
week, 

COURT: Do T understand vou are stipu- 
lating 16 what has been stated between Counsel 
here now, now in the record? 

Mr DICKS: Yes. we are stipulating fo that. 

COURT: Conversation vou had between 
vourselves ? 

mr HMKS: Wes. 

COURT: It is stipulated. 
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Mr. Tid: Vee and may fom a part on 
the record. L am asking to have the tide tables 
marked for identification.” 


Thereupon said tables were marked Government's 
ExInbits for Identification 10. 1]. 12 and 13. but 
were not thereafter ottered or received in evidence. 

[194] 


eM. GHERRY, 


a witness for defendants, testified : 

J live in Astoria, was born there, lived there until 
I was a voung man, came back in 1908, and have 
since there resided. I have worked in and about the 
lower Columbia River in various lines of shipping. 
I represent Llovds of London. the San Francisco 
Board of Underwriters. am president of the Arrow 
Dock and Barge Company. president of the Port of 
Astoria. and in other lines of shipping. all of which 
have more or less bearing on the Port of Astoria 
and VicHity. 

I recall a ship known as the North Bend going 
aground on the westerly shore of Peacock Spit. I 
think it was in February. 1928. The North Bend 
was a 4-masted sailing vessel. It had a tonnage 
length of ahout 204 feet. 40-foot beam and depth of 
hold about 14 feet. 

The North Bend went ashore on the outside of 
Peacock Smit and a vear later worked her way 
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through the spit and came inte the channel between 
Sand Island and Peacock Spit. PT saw the movement 
of the ship across the spit, TP have ay log hook here. 
The movement started on January 28, and ended on 
Pebrnarey 5, 1929. The peint where the North 
Bend went ashore on the westerly shore of 
weacock Smt in Pebruary, 1928, ix shown here 
oH the 1928 map (part of Exhibit 1) where fhe 
words **North Bend“ appear. She dropped into 
the channel between Peacock Spit and Sand 
Island about opposite where she went aground. 
about opposite the star shown on the map. She 
dropped inte the channel between Peacock Spit and 
Sand Island just about the letter ‘ta’’ shown on the 
12 map. She worked her wav through the spit 
during a heavy storm the following winter, that is, 
oe ent ashert in February, 1928, laid up there 
during [195] that winter and the following summer 
and fall, and went through the spit the latter part 
- January and the early part of February, 1929. 
As stated. the movement through Peacock Spit to the 
ehannel between the spit and Sand Tsland ended en 
Pebruary 8, 1929. We. that is the Arrow Dock and 
Barge Company. of which T am_ president. then 
towed her into Fort Canby, a short distance north. 
and beached her. She was full of water. and we 
pumped her ont. On Sunday, February 10, 1929, we 
sent two boats down there and towed her to Astoria. 
In towing her to Astoria we followed the channel 
hetween Sand Tsland and Peacock Spit. which was 


220 Columbia Riv. Paek. Asso. ct al. 


CTestinians of tc. MM. Glretin-.) 

pretty close to Sand Island. We were inside of 
Peacoek Spit and off these sands. We followed 
the ehannel that is charted on the 1929 map adjacent 
fo Sand Island. There was no other channel which 
we could follow from Iort Canby io Astoria at that 
time. The vessel had a length over all of about 225 
feet. When she was towed to Astoria in February, 
1929, she was drawing ahowt 14 feet of water, and 
there was suffieirent water in the channel toe accom- 
modate her. At the time the towing was done there 
was a ground swell that would imerease the depth 
of the draft of the vessel mavhbe three feet, becanse 
of the rise and fall of the swells. 

I would not exactly sav there was a channel left 
where the vessel worked its way across Peacock Spit. 
There was a place where she went through, but vou 
would hardly call it a channel. if was a sort of @ 
cash in the sand. I am not sufficiently familar with 
the subsequent conditions to know whether a channel 
did develop at that loeation: I have not heen on 
Peacock Spit since 1929. [196] 


Cross Examination of Mr. Cherry 

The North Bend went aground in February, 1928, 
and rested on the sands about a vear. During that 
time there were several attempts to salvage the 
vessel, but did not get very far. The owner, Kruse 
& Banks Ship Biuilding Company. took off all the 
ecarand equipment. They did not take off the masts. 
There was no machinery. They stripped the vessel. 
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and after they had completed this operation there 
was seareely anything lett Imit the lull of the ship. 

L observed the progress of the ship through the 
Sands during the Jatter part of January and the 
@arly part of February, 1929. [Tt took ten days for 
the ship to work through the sands. There were 
storms during that period. The vessel finally got 
thronuch on February & 1920. Before that | went 
down and tried to pull her off. We tried to pull her 
off the tirst time on January 28, 1929, without 
suceess, [| was down there several times during this 
period, and | was on the vessel when she came 
through. 

Following the storm [ did not see mueh difference 
In the Jocation of the sands and spits and did not 
notice anv channels that has been created following 
the storms. 

“Q. Will vou step over to the map here, of 
1929, and state from vour observation if that 
apeen't Show the condition As it existed after 
that Storm, as vou observed it? 

Mr. CLARIN: That is the condition in May, 
8 ity 19297 

A. May, 1929. No. it wasnt cut up like that. 

QO. Just what did that storm do to Peacoek 
Spit. do vou know ? 

A. Well, it drove the North Bend through 
and made a kind of gash through there. That 
is about all I noticed 
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[ dhdi’t notice partieularly what effeet the action 
ot the wires snd sigan, hag on the othé@r sands of 
Peacock Spit. PLOT] Every storm ehanges a little 
hit, hut net miatenally, #25 2 rule “héagy Stating 
make some changes, but [| don’t think one storm 
would change anything. After this heavy storm the 
only change T noticed was that the ship had gone 
through the spit and there was a kind of a gash 
through the spit. 

“(). Now deserihe that gash through the 
Spit to the court. 

A. Well, at gh tide the sea, when a heavy 
sea, woukl pile up on the outside and kind of 
hurdle over and eome through on the inside, 
hut at low tide I say just like a cash im the 
sand: something like these things vou got here, 


oy 


like one of these, hke this one here.’ 


The gash referred to immediately behind the ship 
T would sav was around 50 feet. Tam just guessing, 
something hike that. [I wasn't right there, I onlv 
know what I saw from the deck of the ship. As 
the hoat was making its way through the spit the 
sca would Int the vessel and run up on both sides. 
and mavbe made a gash one hundred feet where the 
heat was. The sand wold flv baek more or lege 
After the vessel got through the sea at high tide 
would hurdle through there. When we tried to tow 
the vessel off we always worked at high tide. Tt was 
full of water, partly aground and would not float 
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until the tide came in, and When she got safely in 

the channel she Wad enough water to tloat. She was 

then drawing about twenty feet of water. 
Witness excused, [19s] 


CG. P. MeLEAN, 


a witness for defendants, testified : 

I live in Astoria, Oregon, have lived there sinee 
1910. My profession is civil engineer, in which | 
have engaged for twenty-cight vears. 

During the vears 191] to 1914, inelusive, LT was in 
Charge of construction for the Federal Giovernment 
on the North jetty, which extends into the ocean 
from Cape Disappointment. Lo had charge of all the 
preliminary work, a construction of channel, docks, 
Warehouses, quarters, shops, tracks, trestles. and 
about half a mile of actual jetty construction, ‘This 
work of whieh [ had charge, in addition to jetty 
construction, meluded study of the whole of the 
mouth of the river, surveys of Sand Tsland, Bakers 
Bay. North shore. search for dock deposits in the 
barkeround, and survey and study of the Cape itself 
With reference to determining the aetual line that 
the jetty was to take. [ left the serviee of the l’ed- 
eral covernment in connection with North jetty con- 
Struction to take charge of reelamation work im the 
filling in in the City of Astoria and the construction 
of bulkheads on the waterfront. IT was City En- 
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eineer and was on that work until we entered the 
war. I enlisted in the army and was in the army a 
vear and a half, and after leaving the army was m 
eontract construction for several years mm and about 
Astoria. The last several years I have been engaged 
in engineering work and was engmeer for the city 
of Astoria and the Port of Astoria. In conneetion 
with my general engineering work on the harbor and 
the waters of the Lower Columbia I have visited 
Peacock Spit, Sand Island and the waters in thei 
vicinity all the way from twicqg a year to six of 
seven times a vear ever since I left the government 
service, with the exception of the time I was in the 
army. During that. time L have had [199] occasion 
to make survevs of the sands in these areas. 

In 1928 I made a survey of sands which for con- 
venience will be referred to as the Oregon sands. 
These sands are outlines on the 1934 map which is 
a part of Exhibit 1, by solid red lines on sands south 
and west of Sand Island. In making this survey I 
went on the ground and first established a location 
or point of begmning and located it with reference 
to the various survey monuments which were in that 
vieinity. [| think this point of beginning was tied 
into fonr or five of these various Umted States 
survey points. After that point of beginning was 
located the outlines of these sands that were exposed 
were determined and then were platted on the map. 

“(). How do vou determine the outlines of 
the sands to be platted? 
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A. Inall survews of sands in the lower river 
I have ao oman oon one of the government tide 
fauces reading the tide gauge, and the tide stays 
ata low water stage for only a comparatively 
short time, that is. usually a period of time 
Whieh is too short to make the full survey. And 
in order to be sure that the line whieh PF am 
loeating is the actual line where the water 
would be on the sands at low water stage, I 
locate both the line where the water—the edge 
of the water where it is at the time, and then 
have men proceed out into the water until they 
aré in water which is one foot deep. Then I 
have two locations taken at a certain time, one 
of them is where the water would appear at 
tide which is that stage, and the other location 
where the water would be a foot deep at that 
stace. Then with the man reading the tide gauge 
I know how high the water was at that par- 
tienlar time, and T can interpolate between 
those two locations and find the exact point the 
low water would be on the sands.’ 


In making these surveys [T was actually on the 
sands all the time. [ platted the line that was above 
low water except for cases where there had been a 
rise in the tide. The tide might have encroached on 
the sands as they would be on the actual low water 
stage, and that point was determined as lying be- 
tween those two points located. My recollection is 
that there [200] were fifty-two and a fraction acres 
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of the sands surveyed and platted at that time as 
heing above low water. It is the same tract and the 
same deseription contained mn Defendants’ Exhibit 
9 (see page 94 supra) [See page 210 of this primted 
transcript |. 

[ am familtar with the area commonly referred 
to on the taps amd im logal patinhea as Wencogk 
spit. by actual contact from time to time since 1911, 
and prior to that time by studies I made of previous 
naps. I am fannliar with Sand Island also by 
actual observation since VOLL, and by study nf prips 
maps. 

“Q. Now I wish vou would come here, and 
starting haek we will say in 1917 or 1918—I 
beheve Mr. Lewis stopped at 1920—heeinning 
with die vear 1920, gam vou state. both item 
vour knowledge of the situation down there, 
and by making actual measurements on the 
maps, whether or not Sand Tsland along the 
westerly shore opposite Cape Disappointment 
and along down along the southwesterly shore 
has been building up oceanward, or receding? 

ma iigann.”” 


Carrying the history of Sand Island along at in- 
tervals from 1920, the map shows a cross at Latitude 
1° 16’. where it intersects longitude 124° 2’. Tt also 
shows a eross at the same parallel Kast and West 
of that. crosses on the margins North and Sonth 
of that, defining the North. South, Kast and West 
lines. that erass that IT desertbed and gave geo- 
eraphieal location of as South and West of Sand 
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Island. | am speaking of the 1920 tap as well as 
subsequent maps. In drawing a Nerth and South 
line from pormnt of Which | wave reographiea! loea- 
fin through Sand Uslind and drawing one East 
and West, the southerly shore of Sand [sland meas- 
ures YOOU feet East of this line, and measures 1250 
feet North in 1920, 

'& * F © oy We? the shore line from Mat 
same point will be 2100 feet east, and going 
north to the shore line would be twelve hundred 
feet. [In 1922 going east from the same port to 
the shore line would be 2150 feet; [201] going 
nerth to the shore line would be fifteen hundred 
feet; in 1923 going east from the point to the 
shore line would be 2500 feet: and eoine nerth 
from the same poit to the shore Tine would be 
1750 feet. In 1924 map, going east from the 
xame point would he 2950 feet, and goimge north 
from that same point to the shore line would be 
twenty-two hundred feet. In 1925, going east 
trom the pome to the shore line would be thirtw- 
four hundred feet, and going north from tle 
same point would be 2250 feet. 1926, the dis- 
tance east would be 3700 feet, and eoine® north 
to the shore line the distanee would be 2450 feet : 
In 1927 the distance east would be 3900 feet, and 
north to the shore line would be 2400 feer. In 
1928 the «hstanee east would be 4600 feet, and 
the distance north 2450. In 1929 the distance east 
would be 4600 feet. and the distance north oes 
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toa point on Sand Tsland where there has been a 
change, and a portion of it has detached from 
the island. If I take a prolongation westerly of 
the south hne of the island where it would join 
the south Ine of the detached portion, it would 
be a distance north of 2850 feet, but if I onut the 
detached portion of the island and measure to 
the high water line of the mam Sand Island it 
would be 3750 feet north. In 19350 the distance 
east to high water line would be 4800 feet and 
the distance north to high water line would he 
5100 feet. The detached portion of Sand Island 
has disappeared on this map. In 1981 the dis- 
tanee east to high water line would be five thou- 
sand feet. and the distance north to high water 
line would be 3600 feet. In 1932 the distance east 
to high water line is five thousand feet. The line 
to the north just passes through the high water 
line in two places. The measurement to the 
first place would show it as 4600 feet north. 

@. That is the nearest point? 

A. That is the nearest point. In 1933 the 
distance east would be four thonsand feet, and 
the distance north would be 2800 feet. In 1934 
the distance east would be 4700 feet. and the 
distanee north would be 4500 feet. 

Q. Now on this map whieh has been intro- 
dueed as Plaintiff's Exhibit 5, this sket¢h a 
partial map for 19285, are those erosses monn- 
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ments showing Intitude and Jengitude on the 
map? 
A NB. thes are net.’ 


1 eould spot the loeations on the map for 1935 so 
ae to make the measurements. The erasses on the 
map are what we call coordinates; they are not geo- 
graphical positions of latitude and longitude, On the 
1955 map there would be East 4400 feet to the shore 
line and North 5100 to the nearest point where it 
intersects the shore line. [202] 

“@. Then taking. comparing 1920 with 193-4, 
the recession of the shore of Sand Tsland mens- 
ured east from the point vou have designated, 
according to my figures, would be 2650 feet. and 
the recession to the nerth between those two 
vears would be 5250 feet net that the shore has 
Washed awav or receded. 

A. Yes, that would be right. 

Q@. And taking 1935, the recession measured 
east would be 2450 feet. and measured north 
would be 3850 feet. 

BH Ihat wm right. 

@. That is to sav, the general tendency as to 
Sand Tsland along there was to erode or wash 
away instead of building up o¢eanward ? 

A. Yes, the island did that. 

Q. And how long has that process been 
foing on? 


A. From about 1917."' 
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The dikes jutting out from the south shore of 
mand Island were constructed im J983 and 1934. The 
most easterly, or upriver ones, were begun in 1932, 
and the most westerly, or downtiver one, was in part 
eonstrueted m1 1938 and completed in 1984+. The ten- 
dency of Sant wslangd to wash or hirealk wo has riot 
heen more marked on the easterly than on the west- 
arly end. The easterly end durmeg most of the last 
twenty vears has been fairly fixed in posifien, with 
the @xception ofthe extremeé cast, wliéh for apérod 
heeumine about 1911 hada tendency to uild ease 
and during the last six or eight vears has had a west- 
erly recession. There is a gap in about the middle 
of Sand Island where if has had a tendency to wash 
off the top at different periods and the water break 
through. 

The sands which TP surveved in 1928, with refer- 
ence to the point from which I made my measure- 
ments of the recession of the shores of Sand Island, 
were situated, as shown in the area cnelosed in 4 
heavy red line on the map of 1954, from 1500 to 
8200 feet Bast of that point, and from about 500 feet 
north to 1500 to 2000 feet south. The closest point 
of the [208] sands surveved hy me in 1928 
the shore line of Sand T[sland, that is to the high 
water line of Sand Island, as shown on the 1932 may 
is about 850 feet and in a southwesterly direction 
from Sand Tsland. 

T observe on the 1928 map a eharted channel aleng 
the southerly and southwesterly boundary of Sand 
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Island. and that channel wae berween Sand Teland 
and the sands whieh TP surveoed in 1928. "The channel 
shown om the 1928 imap between Sand Dsland and 
the sands surveved by mein 12S ranged in depth 
from Ito 16 feet, The 1929 map shows the same 
ehanvel between Sand Tsland ond the area surveved 
bv mein 1928 with depths ranging from 12 te 15 
feet. The same clatnmel is shown on the T9930 map 
with depths ranging from do te P22 feet) and en the 
19831 map with depths ranging from oo te S feet. 
These depths are all at low water, A normal jigh 
fide in these waters is about & feet. and to get the 
depth of the channel at ordinary hich tide eight feet 
slionld be added to the channel depths to whieh IT 
have testified and as shown on the maps. There is a 
lapse Of about six hours between the ebb and flow of 
the tide. 

The North jetty was completed abour 1917. The 
last enrockment work done on the South jetty, ex- 
eepting some work now in progress, was completed 
m1915.) [Lknow asa matter of history that there lave 
heen sands down in the waters of the Lower Colum- 
hia that have been ealled ** Breakers’ at times, Pea- 
mek Spit’ at times, and “+ Peacoek Sands at other 
times. Taking up the map of 1920, where appears a 
hody of sands marked Peacoek Spit on the map. but 
not at that time connected with Cape Disappoint- 
ment. There was some uneharted water between 
Cape Disappointment and Peacock Spit as shown 
by the 1920 map. [291] In 1921 this hody of sand 
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was connected with Cape Disappointment and with 
the North jetty. During 1920 aid 1921 there wis 4 
tendeney to grow north. In 1922 the spit had grown 
east and had moved north a trifle. It still retained 
a definite shape and was a large body of land above 
low water. In 1923 the movement was to the east 
and south as indieated on the 1923 map, which shows 
one body of land above low water. The ship channel 
ix between this body of land and Sand Island. The 
1924 map shows that the growth of tlis body of land 
is still decidedly to the east, with about the same 
southerly linnts as shown on the preeeding map. The 
channel is to the cast of this body of land and be- 
tween it and Sand Island. The 1925 map shows «@ 
erowth in a southerly direction, with a little growth 
to the east. And it also shows that about 40% of the 
area of Peacock Spit is now above high tide lines. 
The 1926 map shows the same general contour of 
Peacock Spit, nracticallv the same easterly hmits, 
with some growth to the south, but with no land 
shows as above high water. It also shows some de- 
tached sands building up east of Peacock Spit. 
“Q. You will notice that there is now a body 
of sand down about the location, approximately 
the location where vou made vour survey Mm 
1928. 
“A. Yes, that ix exactly in the same place. 
M. That is a detached body of sand whiél 
appears there above low water? 
&. Yessir. 
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QO. Withanunelarted chaynel of apen water 
between ato and Peacoek Spit? 

A. Yes that shows open water there with no 
solimdings between there, 

Q. And the channel between that sand—that 
bodv af sand which appears is 1926 just helaw 
Peacock Snpit—the [205] channel is between 
that and Sand [sland ? 

A. Yes, the ship ehanne!] 


This ship channel had depths ranging from 16 to 
4 fert, The 1927 map shows that Peacack Spit 


maintained its same ceneral outhne exeept that a 


part of it has appeared again above high tide tine. 


This map also shows a body of sands at the loeation 


of my survey in 1928, and there also appears above 


low water some sands between the area surverved hy 
me in 1928 and Peacock Spit. The 1928 map, com- 


miled from surveys completed in Mav of that vear, 


Shows that some of these sands go below low water 
mark, but that there is an area above low water mark 
at the location of the 1928 survey. The channel be- 
tween these Sands and Sand [sland then ranged from 
12 to 17 feet. 

Tn 1929 there were some very heavy storms. There 
Was some breaking np oceurred during that winter, 
The North Bend was driven throuch the Spit. The 
Map of 1929 shows a body of sand above low water 
at the Joeation of my survey of 1928, and also shows 
about 207 of Peacoek Spit is above high water. 
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The wap of 2950 shews a cufot cap or Bash. 
through the Spit where the North Bend went 
throueh. That is uneharted, that is there are noe 
soundings. This map shows sands above low water m 
the lo@ition surveved prem in 1028. he hasagakie 
ehannel is Kast of these sands, between them and 
Sand Island. There is a charine]l with no soundings 
in it between these sands and Peacock Spit; that is, 
there is some open water there. Peacock Spit is 
consolidated again and is growing together with 
these sands T surveved in 1928; hoth of them are 
erowing larger. 

Turning te the 1981 map, we note this cutoff cap 
or channel about where the North bend went 
through, which is stil] wncharted, and that part of 
Peacoek Spit South of this cutoff [206] channel has 
combined with the area surveved by me in 1928, and 
the charted ship channel is between these sands, in- 
eluding Peacock Spit, and Sand Island. The whole 
hody of land westerly of this channel, both above and 
helow the so-ealled cutoff channel, is designated on 
the map as Peacock Spit, and according to this map 
was all ahove low water. 

Turning to the map of 1932, it appears that thes@ 
combined sands maintained substantially the same 
contour excepting that the entire body has moved 
easferly. The actwal amea is ahont the same, bij 
there has been some erosion or washing off on the 
west and south. and they have grown or extended 
toiyards the east. 
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Turning to the amp oof 1955 it wall be seen that 
South of thas entotf! channel above referred to there 
fe a solid. continueus bodv of sand whieh. since the 
preparation of the T1952 map, las formed a juneture 
Wn the north end with Sand [sland. 

The Wot map shows the same eeneral bedv of 
Sam, very similar in area except that it has moved 
slightly to the north and somewhat to the east, 

In 1988 there was still a channel between Sand 
Tsland and these sands, with an approach from the 
@asterly end of the sands. The 1924 map. whieh is 
dated June, July and August of 1954, stall shows a 
Small gap alone the side of the lower dike Jeadime 
imto the water immediately south of Sand Tsland, 

1932 was the first tinwe. at least as far back as 1920, 
that the channel between Sand Island and these 
Sands was not charted. Tn 1920 there was no channe] 
shown out of Bakers Bay west or north of Sand 
Tsland: at least ne sounding is given. In 1929 there 
Were soundings shown in the so-called [207] entoft 
Channel, with a controlling depth of four feet. In 
1930 it was not charted. nor was it charted in 1991 
or 19232. It was charted in 19235, with a controlling 
depth of five feet, that is five feet was the shallowest 
point. In 1934 it was charted with a controlling 
Wepth of six feet. and on this 1935 map or tracing 
(Exhibits) it is not charted: that is. it has ne sound- 
Ings except one or two, 

Going back to the survey made in 1928, T used 
ordinary surveving eqnipment. Such as transit. 
ehain, stadiarod, ete. 
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I know the location of the several doeks which 
were built on Peacock Spit to accommodate the fish- 
Ing operations of the Columbia River Paekers Asso- 
elation, and subsequently the operations of this eom- 
pany and Mr. Barhey, under lease from the State of 
Washington, and ean loeate approximately where 
these several doeks were biailt. I will use the 1928 
map, be¢ause it was in that vear the first dock was 
built and it will give 4 more eraplié idea of the 
movement. [£ wall put three red dots on the map 
showing the location of the three different docks as 
they were driven. The first one was driven im 1929, 
and at a point indicated by the most northerly and 
westerly red dot which I have placed. The second 
doek was driven the following vear, for the reason 
that the first had been covered bv sands so that 
hoats eould not reach it. The water in front of 
the dock had shoaled up. The point of loeation rep- 
resents the easterly part of the dock and the dock 
extended thenee in a westerly direction to the land. 
When boats approached the doek they eame through 
the channel between the sands and Sand Island. The 
doek extended from the sands into the channel be- 
tween these sands and Sand Island. There was a 
small bay making off the channel hetween thesg 
sands and Sand Tsland [208] and the dock was con- 
strueted in this bav. The hav was inside, between 
iiesanicde and Sand Ear 

The second dock was built at the place indicated 
hy the red dot. but a little to the south and east of 
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the first dot, and the third doek was built at. tlre 
point icicated hy thie Ttiust easterly red dot, whieh 
ls over near the ehannel marking of the ehannel be- 
tween Said [sland and these sands. The doek was 
rested upon and was built out from these sands and 
extended northerly into the waters of the ehannel 
between the sands and Sand Usland. ] do not recall 
when the last dock was built. [t was there in 1954 
and the remains of it are there at this time. 


Cross Examination of Mr. MelLean 

The ealeulations and measurements made at the 

beginning of my examination showed a reeession of 

“Sand Island northward. [ took my ealenlations from 

this **X on the 2’ meridian. L did not ealeulate te 

the easterly edge of Sand [sland but to the westerly 

high water of Sand [sland as shown on the map and 

used the westerly edge of Sand Island all the way 

through in making my e¢aleulations in that direction. 

[209] 

The reason fer my taking the poimt which TP did 

is that it is the nearest; there are several other 

Wars of showing the situation definitely and ae- 

eurately. but there is ne other Wav fo do i more 

accurately. 

“COURT: Let us find ont what the witness 
is talking about. 

A. These measurements have been taken hy 

a line which rins east and west and measuring 


in all instanees from a fixed, definite polit on 
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that Tine east and west. That line east and west 
abways runs through this shore line of Sand 
Island. Now, you can take another line whieh 
runs cast and west and make your measure- 
ments by it. Lf son tore that liné too farmte 
the south, of course it will miss the island alto- 
gether and won't pass through the shore line 
vou walle to ineasure to. But if vou watt té 
nove that line five hundred feet north, a thom 
sand feet north, 1 will still show the same pro- 
gressive movement of the shore line of Sand 
Island. True, the further you move it to the 
north the less easterly movement it will show 
until vou get to the northerly tip of Sand 
Island, where it will still show an easterly move- 
ment. Then when you pass on around into 
Baker’s Bay and take the extreme north tip of 
Sand Island, which ts entirely off the Columbia 
tiver, it will not show any movement there in 
anv way. Now the same thing will apply m 
measuring the movement on a line running 
north and south. This movement we meas- 
ured on a Ime running north and south, om 
a line throngh the island. and the measure 
ments were taken from a ecrtain fixed poing 
on the north and sonth line, to the shore of 
sand Island. No matter where vou take thaj 
north and south line and draw it on any @ 
these maps. the measurement will show the 
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movement nartherly of the southerly line af 
Sand Island. Some places, (f vou draw it in eer 
tain plaees, it will show more northerly move- 
ment than at will im others. fu other weres, at 
the west end of Sand Psland the movement has 
been mere nertherly than ait has at the east end, 
At the south end of Sand Lsland the movement 
of a particular spot on the shore has heen more 
on the south side of Sand Island than it has on 
the south, 

@. Now were von showing then a recession 
ef Sand Island, or simply a recession of the 
southerly and westerly shore? 

A. Was showing both things, both things 
about tlie same, 

Q. Well now, to show the reeession northerly 
af the entire island, do vou think it projects an 
accurate delineation of that movement by tak- 
ing vour measurements from this httle shore 
line here?) £ am speaking of the westerly end 
away from the shore line of Sand Island. Do 
you think that gives us an acenrate pieture of 
that situation? [210] 

A. It is aeeurate on that part of the island, 
and that being part of the island. 

@. You understand, | am asking vou about 
the tendeney of this entire island to shift: and 
recede northward ? 

A. 1 think | answered that lw saving that 
i$ part of the island. That is part of the island 
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Which moves, whieh aetually did move due 
north. . also stated that the further cast you 
went on the island the less the northerly move- 
ment would be. 

Q@. Isn't it true, Mr. McLean, that instead of 
the island receding northward, as you have sug- 
gested, that this little fringe of sands on the 
westerly and northerly shore of the island eut 
off, and that the main bulk of the island, and at 
least ninety-eight per cent of it didn’t shift at 
all, as shown by vour calenlations ? 

A. No, that is hot the case, because if the 
island was big enough, that pereentage might 
be true. But if that southwesterly portion of 
the island—if you want to go back further than 
1920, go back to 1917—if vou want to take from 
1917 up to the 1934 map, and you want to draw 
a line at right angles to the shore hne of Sand 
Island, so as to eorrect any distortion of mea- 
surement on angles, vou will find the shore line 
of Sand Island has receded on that Hne—on 
that line drawn at right angles to the shore line, 
fora distance of halfsa muile.’’ 


The reeession I was attempting to show was a 
recession of the southerly and westerly shore line. 
I could establish the amount of this recession by 
taking a line drawn at right angles to the shore 
line of Sand Island. through the center of it, and 
tracing the movement of the shore line along that 
line. or IT ean take a piece of tracing cloth that 2 
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ean sew through, lav ition the map of any year vou 
want to start with, and trace the position of Sand 
Island, then lay that tracing in the same position on 
@ach suceeeding map and see low the sheres of Sand 
Island correspond from time to time. To show the 
entire pieture it would be neeessary to measure all 
points along the shore Line of the island and show 
them all. The meridian dine vou suggested cuts 
through the center of what vou say is the bulk of 
the sands of Sand Island, and that is one way | 
suggested a while [211] ago that the comparison of 
this island could be made. I do net think it would 
be either a fairer or more acenrate way of measur- 
ing to measure between those meridian points and 
make my measurements with respeét to the high 
Water line of the island. -T have measnred two 
points on the island previous and the measurements 
were accurate on each of these points. 
“@. Now T will ask vou to take the map of 
1920 and with those two meridian lines [ have 
mentioned, that of 124 minutes and two minutes, 
the two-point meridian being the one vou made 
your ¢aleulations from before, and | will ask vou 
to make vour measurements there and note the 
loéations and distance—we will say the loeations 
of the high water mark on Sand [sland between 
those points, 
A. That is making measurements along a 
hne beginning at the same point T used before? 


Q. Yes. 
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Q. I will ask you to note acenrately the high 
water line of Sand Island as it projeets through 
that nuddle of the sands, and we may fairly say 
that it is the middle of the main bulk of the 
sands, may we? 

A. I don’t think IT understand that question. 

@. mean that Inne goes a little bit westerly 
of the middle of bulk of the sands. You under- 
Stamict her's 

Se Vai aiehiy”’ 


Now, that measurement on the 1920 map shows a 
distance of 1100 feet from this cross to the high 
water line on the southwest edge of Sand Island, 
and a distanee of 6700 feet from the southerly point 
of location to the northerly high water mark of 
Sand Island. 

Counsel for defendants made the observation at 
this point: 

“We didn’t deal with the north shore line up 
in the Bakers Bay area, which is a long way 
from the premises in controversy. We only 
dealt with the recession of the south shore line. 

Mr. HICKS: The witness testified he wag 
showing the recession of the island.’? [212] 


Taking the map of 1926 and measuring from the 
same point, the southerly shore line of Sand Island 
is 2100 feet distant as compared with 1100, as before 
testified, and the northerly shore line of Sand Tsland 
ix 6800 fect distant. 
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The direction of the reeession of the south shore 
of Sand [sland was northerly and the west shore of 
Sand Island was easterly. You could net have defi- 
nitely established that point, or any particular point 
om the island, unless vou gave measurements beth 
Wavs or tied it Into some particular fixed line. Tt ts 
met true that it would be necessary to form a right 
angele to accomplish the correct measurement of the 
recession castward and westward. ‘To draw an cast 
amd west line through one point of the island, or to 
Measure all points of the island from an east and 
weet line, or to measure all points of the island from 
a north and south line will ner establish and measure 
the true movement of the shore of the island unless 
Fou take all points and measure all of then: in beth 
directions and make vour comparisons in both diree- 
tions. If von want to measure the entire shore line 
of the island the best way is to graphically show on 
tracing paper or tracing eloth that vou can see 
throngh and vou will get a eorrect picture of the 
entire shore line with each comparison. | could make 
such a tracing. 

At this point it was agreed that the witness wonld 
later make and prodi@e 1 tracing of the character 
mentioned. 

The survey [made in 1928 and platted in red out- 
line on the 1934 map was made at the request of 
Burke Packing Company, who had appled to the 
Oregon State Land Board to obtain a lease of the 
sands and had been informed bv the Board that a 
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survey giving deseription by metes and bounds must 
be presented to the Board before bids were called for 
lease. I [213] personally made the survey at the 
time. In stating channel depths in my previous tes- 
timony I stated the greatest depth as well as the least 
depth. [intended to inelude the maximum and mini- 
mum channel depths as characteristic. These caleu- 
lations were not roughly made, but deliberately to 
show the characteristic soundings. 

“Q@. For the vear 1929, [ wall ask vou %é 
step down here and note the same calculation for 
that vear now. 

A. “in 19267 

(i. Wes, sit 

Mr. HICKS: Why, it is the depths of thé 
north ship channel at the southerly side of Sand 
Island. It is the one he testified to vesterday in 
this regard.”’ 


Reading them all through the thread of the 
channel as it appears on the map of 1929, I don’t 
remember how far T went vesterday, but I probably 
read them as 12, 14, 15, 9. 6, 5, 12, probably in that 
manner. 

I testified concerning the location of some docks 
but I did not make the surveys for them. I don’t 
know if anv surveys were made. The piles of one - 
dock are still there: the piles of the last dock are still 
there. T made a survey to fix the loeations where 


us. US. of Amertea et al. DAD 


(Vestimony of (tT) Melean.) 
these docks had been constructed, T don’t) Know 
Whether the piles of the first dock are there or not, 
but i previews work on Peacock Spit | made nota- 
trons of where that partieular doek was. [| de not 
know when the third doek was constructed. | do 
know when the other two were. Lf think D testified as 
te the third dock that I didn’t know when it was built, 
but | Knew it was there m 1954 and had seen it. J 
Was on Sand Island in May, 1984, but not in the 
vieinitv of the doek. T was again on the island in 
August or early September, and did see the dock. 
[214] 
“QO. While vou were on the island in 1934 
did vou observe any fishing activity on there? 

A. No. 

Q. Sure of that? 

A. Sure.”’ 


Redirect Examination of Mr. MeLean 

The Burke Packing Company, at whose request 
T made the survey in 1928, carried on fishing opera- 
tiens at that time in the Lower Columbia and mp 
towards Skamokawa. | think it has yone out of 
business. It did not get the lease on the sands J 
surveved at that time when they were put up for 
public bidding. It was not the snecessful bidder. 
— Neither Mr. Barbey nor the Columbia River 
Packers Association had anything to do with the 


making of this survey, and knew nothing about it. 
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Reeross Examination of Mr. McLean 

Q. Referring to Defendants’ Exhibit 9 (see page 
94 supra) [see page 210 of this printed tran- 
seript] the deseription therein contained is iden- 
tical with the area enclosed in the heavy red lines on 
the 19384 map south of Sand Island, allowing for 
irregularities or errors which might oceur in the 
width of peneil nes and things of that kind. The 
description ties to a section corner loeated on the 
Oregon mainland south of the Fort Stevens Military 
Reservation, also to various engineers’ service sta- 
tions that are on Sand Island and on Cape Disap- 
pointment. It is not true that if Sand Island had 
moved or reeeded that the description would be in 
error. In addition to being tied to the monument 
on the Oregon mainland it is tied to other monu- 
ments which are still there, and is also tied to the 
lighthouse at Cape Disappointment, and in my opin- 
ion it is accurate. [215] 


Redirect Examination of Mr. McLean 

Referring to the description in Exhibit 9 and to 
the area circumscribed by red lines south of Sand 
Tsland on the 1934 map, that area does not include 
any accretions but only includes the metes and 
bounds description of the area as surveyed and 
platted by me in 1928. Of course the red lines sur- 
rounding the area referred to do not give the metes 
and bounds. The metes and bounds description ap- 
pears in Exhibit 9. The red lines merely mark the 
exterior boundaries of the area as surveyed in 1928, 
and do not, of course, take into account accretions. 
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Recross Examination of Mr. MeLean 

The area in red does not purport to show what 
land, if any, if above high water. It shows the land 
above low water. 

At this point the witness was excused, with the 
understanding that he would make a tracing show- 
ing the location of the southerly and westerly shore 
of Sand Island as shown on the map of 1920, and a 
tracing of said shore lines as shown on the map of 
1934, in order to show the extent to which said shore 
lines had receded or eroded during said interval. 

[216] 


W. G. BROWN 


witness for defendant, testified: 

Tam a Civil Engineer, residing in Portland, hav- 
ing practiced mv profession since 1889. From 1894 
until 1906, I was emploved by the United States 
Government, largely on the Columbia River. Since 
leaving the Government employ. in 1906, I have 
followed my profession, largely along the Columbia 
River, for myself and other parties practically up 
to this date. In 1894 I worked at Fort Canby on 
survey, and that winter at The Dalles, and from the 
winter of 1894 until 1903 I was on the construction 
of the Cascade Locks. I had charge of the work from 
1897 to 1903. At the completion of this project I 
went to the mouth of the river on jetty work, and 
in 1904 and 1905 I had charge of constructing gun 
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emplacements at Fort Canby, which is on the North 
side of the Columbia River at Cape Disappointment, 
about a mile from the present location of Sand 
Island. I actually lived there from the summer of 
1904 until the spring of 1906. I became familiar with 
the area South of Cape Disappointment, designated 
as Peacock Spit on the maps and the area east- 
erly thereof, known as Sand Island. I made surveys 
there and studied the maps of other surveys from 
the earliest survey made by Admiral Vancouver, I 
believe in 1792. 

On the earliest official map made by the United 
States, Sand Island was at least two miles south 
of where it is at the present time. Its origin was 
the cutting off of the tip of the South sands known 
as Clatsop Spit on the Oregon side. These sands 
grew out into the river until they obstructed the 
flow to such an extent that the current cut Clatsop 
Spit in two, and the severed part became Sand 
Island. At that time, what was later called Sand 
Island was called ‘‘Sands’’ or ‘‘breakers’’, but a few 
years later it became known as Sand Island. I 
believe it was so designated for the first time about 
1839. Then as Clatsop Spit again grew out into the 
river, the current shoved this shoal North, and it 
gradually was pushed [217] further and further to 
the North until it finally reached its present loca- 
tion. This is shown progressively in a number of 
different maps the Government published. 
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The map of 1870, included in Exhibit 1, is one 
of the charts showing the location of Sand Island in 
various years. West of Sand Island, until the jet- 
ties were constructed, was a body of shifting sand, 
known as ‘‘Middle Sand’’ and on the North is Pea- 
cock Spit and on the South is Clatsop Spit. In the 
earliest maps what is now called Peacock Spit was 
called ‘‘North Breakers”’ or ‘‘North Sands’’, and 
after the recovery of the ship ‘‘Peacock’’ it was 
called Peacock Spit. It was a separate sand from 
Sand Island and its original location was at least 
three miles from Peacock Spit, at that time. In the 
earliest times Peacock Spit laid South and West 
from Cape Disappointment but it never lost its 
identity of being a spit connected with Cape Disap- 
pointment; sometimes it was detached at high water, 
and even at low water, but that spit always existed 
from the first maps that we made and was always 
connected with Cape Disappointment, although on 
some of the maps there was intervening water of 
varying depths. In the map of 1851 Sand Island was 
at least two miles away from Peacock Spit South 
and East. I am giving the distances roughly. There 
is no difference in the material out of which Peacock 
Spit is constituted, or from Sand Island; both are 
beach sand. The South jetty was finished, I believe 
in 1895; I went there in 1903, when the extension 
was begun. The North jetty was finished, I believe 
in 1918. The South jetty cut across Clatsop Spit. 

Taking Exhibit 1, beginning with map of 1917, 
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the movement of Peacock Spit and Sand Island may 
be deseribed as follows: On the 1917 map a consid- 
erable portion of Peacock Spit is above low water, 
with a portion detached and a portion attached to 
Cape Disappointment. Peacock Spit consisted not 
only of the area shown above low water and above 
high water, but also a large base of sub- [218] 
merged sands shown on the map and these points 
shown on the map are merely the surface manifes- 
tations of the area above low water. The map shows 
no boundaries of this large base, except on some of 
the older maps, carrying 16 to 12 and 18 feet con- 
tour lines, 18 feet being line where navigation be- 
eame affected, and when weather conditions per- 
mitted, soundings closer into shore,—the maps show 
the conditions. Taking the meridian line on the 
maps marked 124-02, the Western shore of Sand 
Tsland in 1917 was from 700 to 1000 feet West of 
this meridian line and taking the latitude line 46-16 
North, Sand Island projected about the same dis- 
tance South of this latitude line, and Peacock Spit 
was about 1500 feet East, almost on a line with 
the most Easterly projection of Camp Disappoint- 
ment. In 1918 Sand Island had moved somewhat to 
the Westward, with a greater area West of the meri- 
dian line 124-02, and the spit had also moved West- 
ward, as well as a large detached portion of it 
which had moved towards the North jetty. The 1919 
map shows the spit had enlarged and the detached 
portion had joined with the remainder. This whole 
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area from Cape Disappointment had become one 
contiguous area. In the 1920 map the spit is still 
connected with the high land, with the lagoon di- 
rectly South of Cape Disappointment. 

The 1922 map shows that Peacock Spit had 
moved considerably to the Eastward, with a hook 
tending over towards Sand Island; there was a 22- 
foot channel, a little deeper between Sand Island 
and the spit; the spit has not changed, except Sand 
Island has cut away along Southwestern shore and 
there has been a recession Kastward of Sand Island, 
and during this period Peacock Spit has been ex- 
tending towards Sand Island. In 1923 the sands 
of the spit had joined and the channel between Pea- 
cock Spit and Sand Island is becoming shallow. 
Peacock Spit is solidly joined with the high land 
and Sand Island is still receding. The beach on the 
West shore of Sand Island, on these various maps, 
varies; at times it is long and [219] sloping, and 
at other times abrupt, according to how fast it is 
receding. On the map, with a small scale like this, 
it is impossible to say just what the distance is, but 
generally these maps show an abrupt beach on the 
West and Southwest side of Sand Island, the side 
towards Peacock Spit. On the 1924 map, the spit 
is shown to have enlarged considerably. We can tell 
this growth by referring to the latitude and longi- 
tude points, which, on the 1923 map, are in the 
channel. In the 1924 map the spit is extended from 
the Westerly until now it is over 1000 feet Easterly 
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from that point towards Sand Island. On this map 
the spit is connected with Cape Disappointment. On 
the 1925 map, Peacock Spit shows a portion above 
high water, although the highest part is not con- 
nected direetly with Cape Disappointment at the 
lighthouse, but does connect at the jetty. The ehan- 
nel between Peacock Spit and Sand Island is not 
materially changed, and Sand Island, I would say, 
is receding slightly. 

The 1926 map shows practically the same condi- 
tion. The channel is pushed right over against Sand 
Island. There are sands next to Peacock Spit. but 
detached at low water mark, and between these 
sands and Sand Island the soundings in the channel 
are from 16 to 20 feet deep, while between this de- 
tached portion and Peacock Spit no soundings are 
shown, so it is an extension of Peacock Spit. Pea- 
cock Spit is now nearly three thousand feet East of 
that point on 124-02 longitude. On this map Pea- 
cock Spit shows no area above high water. 

On the 1927 map the high water line again ap- 
pears on Peacock Spit. These maps do not purport 
to show the distance of the land above high water, 
or the depth of the water on land below low water, 
except where soundings are shown. The part of 
Peacock Spit detached at low water line, has ex- 
tended on the 1927 map, still further east, and the 
sand appearing between this and the main Peacock 
Spit shows that they are practically all one body 
of sand. This is conclusively shown by the sound- 
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ings between the spit and Sand Island where we 
have 15, 18, 10 feet, and no soundings between Pea- 
eock Spit and the detached area. [220] 

On the 1928 map Peacock Spit is still shown as 
being above high water. The detached sands to the 
Eastward are shown as similar but there are no 
soundings between the detached portion and Pea- 
eock Spit. while there are soundings showing 17 feet 
of water between these areas and Sand Island. Sand 
Island has in the last four or five years reeeded 
gradually to the Eastward. 

The 1929 map shows a large portion of the spit is 
broken up, and for the first time soundings appear 
across it. The spit is now in seven or eight areas, 
above low water, with one area above high water, 
detached from the mainland, at Cape Disappoint- 
ment. Sand Island has receded gradually to the 
Eastward of the latitude 46-16 and is bounded on 
the West by a channel of 14 or 15 feet. 

In the 1930 map, a channel apparently exists 
between two portions of Peacock Spit, which is now 
very much more consolidated than the year before 
and there are no soundings in the crossing channel ; 
apparently the channel is shoaler. A portion of 
Peacock Spit, down to low water line, has extended 
considerably to the East; it is now nearly 5400 feet 
Fast of our latitude and meridian point we have 
been working from. The soundings in the channel 
between the spit and the island now show less at 
eertain points, although there is still 12 fect of 
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water at one point, and 8 at another. The shoalest 
crossing between Peacock Spit and Sand Island is 
41% fect. [221] 

‘The 1931, the spit, or the—yes, the spit, is 
about the same shape as it was the year before, 
but the detached portion above the high water 
line has disappeared and the portion above high 
water line attached to the Cape is verv much 
smaller than it was before. The spit is wear- 
ing away somewhat to the westward, although 
not greatly from the last year—it was at that 
time about the same—but the channel crossing 
the spit shows no soundings at all, which would 
indicate that it was shoaler than the year be- 
fore, both channels much shoaler. 

‘The 1932 shows the same condition, but 
there are no soundings shown in either channel. 
The channel between the point of the spit and 
Sand Island is now very narrow and extends 
so far to the east that apparently there must be 
a cut opened to relieve the water from Baker’s 
Bay. It couldn’t be maintained in its present 
condition very long. Now we have the end of 
the spit as over 5,000 feet, over a mile, beyond 
our latitude-longitude point, and Sand Island 
receding to the east. 

‘1933, the channel between the spit and the 
island has been choked up at the upper end, and 
at low water this portion of the spit is now 
connected with Sand Island. The soundings 
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across the spit are now shown on the middle 
ehannel that we have observed the last several 
vears and now show depths, the shallowest 7 
fect, 6 feet at one point, other surroundings up 
as much as 15 feet. All of the spit that was 
above high water line has at this period been 
flattened down until no portion of it was up 8 
feet or more above low water. It had got to 
low water. 

‘*Now, in 1934, we have—in 1934 the lower 
end of the spit has extended still farther to the 
east, and it 1s now—well, it is nearly a mile 
and a half,—it is a mile and a quarter, we will 
sav, east of our meridian point. 

Mr. HICKS: So the record may be clear, 
you are referring to these sands south of Sand 
Island, you are calling them ‘‘the spit’’, the 
ones that are attached to the island ? 

A. I am calling them ‘‘the spit’’. They are 
now attached to the island at one point, and 
that point in 1934 is not as—that juncture of 
the island is not as wide as it was the year 
before, in ’33; it is narrower. That lagoon, as 
it has now become, still empties into the chan- 
nel at the lower end. There is no part of the 
spit now shown as above high water line, ex- 
eept close in to the jetty, at the inner end of 
the jetty. 

1935, this extreme southeasterly, east tip of 
the sands, which I should say are a part of Pea- 
cock Spit—they are now indicated here as 
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‘“sands’”’—has moved a little—I don’t know 
whether it has moved any to the east or not, it 
is so near to what it was—apparently it has, 
moved eastward. The portion of Sand Island 
where these sands joined it has raised until a 
hook is shown there above the high water line, 
The rest of the sands comprising Peacock Spit, 
there’s a small portion next to the jetty and a 
small area— no, it isn’t so small, either, except 
on this small map; it is over a mile from east 
to west—there is a flat portion that is above 
highwater at this time, extending eastward from 
the Cape. Apparently there is a tendency of 
the sands to build to the south the last year or 
two, although one would have to compare that 


by measuring them. [222] It is very decidedly 


an extension to the south since 1933, though, 
both in 734 and 735, the sands extending south. 

Q. (By Mr. Bowerman) Mr. Brown, will you 
locate as accurately as you can on the map the 
point where the Peacock Spit sands show a 
junction in 1933 with the Sand Island, and then 
compare that point with the—oh, sav, 1920 map 
of Sand Island, and state whether or not the 
point—how far the point of junction is from 
the location of the western shore of Sand Island 
in the earlier map. 


Mr. HICKS: Now, I object, Your Honor, toy 


the use of the words ‘‘ Peacock Spit sands’’, for 


| 
| 


; 


the purpose of the record here. Let the witness | 
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identify the sands he is going to use here and 
not use that term. It is confusing in the record. 

The COURT: The question assumes 

Mr, HICKS: Yes. 

The COURT: ——assumes the location of 
Peacock sands. 

Mr. HICKS: Yes. 

Mr. BOWERMAN: Just a minute, 

The COURT: Of course, if the witness tes- 
tifies that he is familiar with and knows where 
Peacock sands is at and locates it, then the 
question is proper, but I think it is well taken 
at this time, because the witness has not himself 
located and stated that he knows where Peacock 
sands are located, and your question assumes 
that he does. 

Mr. BOWERMAN: Well, I have this to be 
said in my favor, Your Honor, I have the au- 
thority of the United States maps. It is marked 
plainly on here ‘‘ Peacock Spit’’. 

The COURT: Marked on the map as such? 

Mr. BOWERMAN: Up to 1932, I think, or 
such a matter. 

Mr. HICKS: May it please the Court, 

Mr. BOWERMAN: Back to 1920 here, 1919 
—not 718, but 1919, 1920, ’21, ’22, ’23, ’24,—— 

The COURT: Well, couldn’t you modify 
your question and state ‘‘as shown from the 
map’’? He would be then testifying from the 
map, unless he knows himself from independent 
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knowledge where Peacock Sand is at. If he 
does, you may inquire in the matter. 

Q. (By Mr. Bowerman) Well, do you know 
where Peacock sands or Peacock spit is? 

A. I was on the ground last in either Au- 
gust, the last of it, or early part of September. 

Q. And over what period of time were you 
on the area designated on the map as ‘‘ Pea- 
cock Spit Sands’’? [223] 

A. As long as we could stay for the tides. 

Q. No, I mean back over what period of 
years ? 

A. Well, I was on the grounds in ’29 and 
30, and prior to that time I couldn’t say, but 
I made frequent trips down there in connec- 
tion with my work. 

Q. What. is that.area that is marked on the 
map as ‘‘Peacock Spit’? known locally down 
there as? 

A. Well, it is known as Peacock Spit. 

Q. Is that the local name for it? 

A. That is the local name for it. 

Q. And is that what it is generally known 
as on United States Engineers’ maps? 

A. Yes, and so designated on the maps since 
the wreck of the ‘‘ Peacock”’. 

Mr. HICKS: Now, for the purpose of the 
record, so that I may have this clear, you are 
referring to this consolidated body of sands 
which are connected with the mainland, are you 


not? 
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A. Sometimes connected and sometimes not. 
They are conneeted at certain depths, not al- 
ways at high water or even at low water. 

Mr. HICKS: You are not referring to the 
sands that have been eut through and broken 
up by storms, vou are not referring to the sands 
east of that, as Peacock Spit? 

A. Yes, I consider that channel simplv a 
temporary channel, probably close up in a few 
years, and that the whole mass is Peacock Spit, 
subject to changes from winds and tides from 
year to year.’’ 


The junction of the sands which I have referred 
to as Peacock Spit shown on the 1932 map, or the 
point on the westerly shore line of Sand Island 
where this junction oceurred, is about 2700 feet 
north of our meridian line and about 1500 feet 
easterly of where the westerly shore line of Sand 
Island was as shown on the map of 1920. That shows 
that there was a recession of the westerly shore of 
Sand Island from the area of igh water of about 
1500 feet easterly between 1920 and 1933. 


Cross Examination 
When I speak of a recession there of 1500 feet, 
I am referring to the cutting off of this nubbin 
which sticks out there from the westerly [224] 
side of Sand Island. I note the bodv of sands ap- 
pearing on the 1879 map extending southerly from 
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Cape Disappointment which I have referred to as 
Peacock Spit. There are no soundings. I also note 
the large body of sand extending due west and pro- 
Jecting from Sand Island which would be a spit 
of the same character. I estimate it extends out a 
couple of miles. It is attached to Sand Island and 
circumseribes it on the westerly end. The progress 
of Sand Island northerly and westerly was com- 
pleted in 1905 or prior thereto because the channel 
had been stabilized by the jetty. Sinee that time 
certain portions have moved to the north but at 
nothing like the rate at which it had been moving 
before that time. The more southerly ship channel 
is about in the same location that it was in 1908. 
It has of course deepened and widened. A consider- 
able portion of Sand Island oceupies the same loca- 
tion that it did in 1908. I was down in that section 
in 1929. I made some surveys at that time and I am 
familiar with the shifting character of the sands 
and spits in the estuary of the Columbia. A heavy 
storm changes channels and bodies of sand on short 
notice. Storms, such as they have during the winter 
months, may affect substantial changes. This could 
only be said relatively because of the smaller chan- 
nels where there is no great amount of navigation. 
A normal winter storm, such as you referred to, and 
with reference to the situation shown on the 1929 
map would be more apt to change shore lines than 
a channel. Where there is a lot of detached portions 
a storm might cause perhaps a shifting from one 
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side of a body of detached sands to another. I have 
seen heaving storms make changes during the two 
winters I spent there. The major channel don’t 
change now. It did before the jetties. At times 
there were as much as a hundred million vards 
ehange in one year but that had to do with the har. 
The sands more or less protected by the outer sands 
didn’t change so much. The channels have not 
changed relatively nearly so much since the jetties 
were built as before. Comparing the map of 1928 
with the [225] map of 1929 I find that, in 1928, 
there were small bodies of sand above high water 
not cut off and there were several detached portions. 
In 1929 it had flattened off. There are soundings in 
but one channel. It is the practice of the Army 
Engineers to chart any channel that conld be used 
by boats. In 1929 the channel which had broken 
through Peacock Spit shows a maximum depth of 
7 feet and a minimum of 4 feet. The channel be- 
tween the Spit and Sand Island shows a maximum 
of 15 feet, in the middle 11 feet and at the upper 
end it gets down as low as 5 feet. The shape of 
Peacock Spit is substantially the same on the map 
of 1931 as on the map of 1930. "here was some 
ehanging and eutting away and some consolidation 
of detached area. Comparing the map of 1930 with 
that of 1931 the channel lying immediately south 
and west of Sand Island and between it and the 
body of sands lying to the south had pushed east- 
ward and had become shallower. I can’t tell whe- 
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ther the same tendency is shown by the map of 
1932, There are no soundings but the channel is 
narrower. The 1933 map shows that these sands 
to the south and west of Sand Island have jointed 
with Sand Island. 

‘‘Mr. HICKS: Yes. Now, you said some- 
thing about the action that the waves and 
storms and currents have upon the shore lines 
of these islands and spits. Will you amplify 
that a bit more. What is the tendency there? 
What happens when a storm strikes one of 
these spits or shallow bodies of sands in this 
vicinity ? 

A. <A heavy storm will sometimes blow up 
the sands and sometimes cut them down. It de- 
pends on the stage of the tide. On an ebb tide 
with a verv heavy break on the bar, which does 
not now exist but did when I was down there, 
it would build these sands up materially, 1f the 
heaviest part of the storm was on the flow tide. 
Tf on the ebb tide it might carry that stuff out 
with it and leave quite a hole. You can’t state 
that a storm will have a certain result. There’s 
too manv—the direction of the wind, the inten- 
sity of the wind. 

@. The wind has quite a bearmg on the 
effects on the shore? 

A. The wind makes the waves and the waves 
is what does the damage. 
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I observed at one time quite a piece of Sand 
Island being cut away, that is, the high water 
mark bemg pushed back, but later on in the 
springtime when I was over there there was a 
large beach developed there. Now, I couldn’t 
sav whether that [226] occurred at the same 
storm or later. You don’t have any opportunity 
to watch those things. It might well be possible 
for the shore line of one of those spits to change 
as much as a hundred feet in the same storm. 
Anywhere along the beach I have seen great 
portions of land torn out and rebuilt. Wherever 
you have an alluvial soil or sand beach, during 
storms they are subject to change, and this con- 
dition is found in the entire region at the mouth 
of the Columbia River.’’ [227] 


HARRY PICE, 


a witness for defendants, testified: 

My home is in Astoria where I have lived for 
about 33 years. For the last few years I have been 
foreman on the seining grounds. Beginning in 1928, 
T was emploved by the Columbia River Packers 
Association and afterwards by Columbia River 
Packers Association and Barbey. I became em- 
ploved by both somewhere around 1929. As fore- 
man I had charge of the seining grounds and the 
seining operations were drag seining. These seining 
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operations were carried on on the south side of Sand 
Island, on the south side of what we eall here 
Peacock Spit. 

““Q. (By Mr. Clark) Perhaps you had better 
come down to the map, Mr. Pice, and that way 
we will probably locate more rapidly where 
your operations were being carried on in 1928. 
Here is Sand Island as outlined on this map, 
and here is what is outlined on the government 
map. designated on the government map, as 
Peacock Spit. Now, on which body of land were 
vou carrying on seining operations? 

A. Right in here, from the east end of this 
here, down here. (Indicating). 

Q. Now, you put vour finger on Peacock Spit 
as designated on this 1928 map, did you? 

A. Yes, right here (indicating).”’ 


These seining operations were carried on on the 
southwesterly side of Peacock Spit and out towards — 
the easterly end (indicating). I should say some- — 
where about here (indicating). That is I figure 
about three thousand feet from the extreme end. 

[228] 
‘‘. Well, now, you have got your finger 
on the eastern and southern end? 


A. Yes. 

Q. Then what direction from there? 
A. Westerly. 

QO. Yes, 1p along the spit? 

Ae Toes.” 
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The drag seines were laid out in the waters on the 
ocean side. There were buildings on the spit close 
to the seining operations, consisting of a fish dock, 
mess house and barn and other structures, in 1928. 
These buildings were about here (indicating) with 
reference to the fishing operations. They were 
located about the center of the sands. The dock 
extended from the sands into the channel between 
Peacock Spit and the Island. It was used for un- 
loading supphes brought to the fishing operations 
and loading fish to be carried away. 

In 1929 drag seine operations were carried on 
by Columbia River Packers Association on Peacock 
Spit, about where they were in 1928. The seines 
were laid out in the waters on the ocean side of 
the spit and we had buildings on the sands used in 
connection with the fishing operations. 

In 1930 I had charge of the drag seine operations 
on the spit. These operations were carried on about 
here (indicating on map of 1930) and 

‘*@. You have located a point approximately 
where there is an area marked out bv a heavy 
white line? [229] 

A. Yes, sir. 

Q. On the area marked ‘Peacock Spit’? 

iy «es, SIP, 


Boats running between Astoria and Baker’s Bay 
area during the years I have referred to used the 
channel between Sand Island and Peacock Spit and 
very close to Sand Island. I am referring to the 


266 Columbia Riv. Pack. Asso. et al. 


(Testimony of Harry Pice.) 
ehannel shown on the 1980 map upon which depths 
were charted and which runs elose up to Sand Island. 
In 1931 I had charge of the drag seine operations 
which were carried on from the easterly end of the 
spit and running westerly along the spit. The seines 
were laid out in the waters and landed on the ocean 
side of the spit. There was a dock used in connec- 
tion with the fishing operations which as nearly as 
I can remember was located a little south of the 
figures ‘**5’’ and ‘‘6’’ in the channel between the 
sands and Sand Island. It was a dock which rested 
on piling and extended from Peacock Spit or the 
sands we have been talking about north into the 
ehannel between Peacock Spit and the sands. The 
dock was used to land supplies for the fishing oper- 
ations and to carry away fish. The boats that came 
to the docks were what were called the fish car- 
riers—about 60 feet long and about fourteen feet 
beam and were driven by gasoline engines. They 
have a draft of about eight or ten feet. These boats 
approached the dock through the channel between 
Sand Island and the sands upon which we are fish- 
ine. As a rule the boats came from Astoria and 
when loaded went back to Astoria. Some boats, of 
course, went through to Ilwaco on Baker’s Bay. All 
the boats which came to our dock or went through 
from Astoria to Ilhwaco used the channel which was 
between Sand Tsland and the sands upon which we 
were earrving on the fishing operations. [230] 
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I had charge of the drag seine operations in 1932 
and 
‘*@. And where were they with reference to 
the drag seine operations of 1931? 
A. A little higher up, easterly, more east- 


erly. 
Q. A little higher up, but more easterly ? 
A. Yes. 


Q. On the same general body of sands? 
A. Yes, the same body of sands.”’’ 


We did not use a dock that was in connection with 
| the fishing operations. The fish were taken away 1n 
 scows. These scows would tie up to piling which 

were driven on the north side of the sands upon 

which we were fishing at a point approximately 
south of the letters ‘‘L’’ and ‘‘A’’ in the word 

“Tsland’’. The point at which the piling were 

driven was on the south side of the channel between 

Sand Island and the sands upon which the fishing 

operations were being carried on, and the scows 

reached these piling through that channel. The 
scows when loaded with fish were towed to Astoria. 

J had charge of the drag seine operations in 1935 
and 

‘*. And where were they carried on with 
reference to the operations of 752? 

A. Right in here (indicating), east end of— 
wou see, we worked up every year more. ‘he 
sands kept working easterly a little more. 

Q. That is, the sands kept working easterly ? 

A. Yes, sir, somewhere about there (indi- 
eating). 
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Q. Building up easterly? 

A. Yes, sir. 

Q). But did you work along these same 
sands? [231] 

A. Yes, same sands. 

@. And I presume as usual you laid your 
semes out on the ocean side ? 

ay Wes.” 


The fish was gathered in seows the same as in 
1932 and were tied up to the same piling as in 1932 
which they reached through the same channel, as in 
1932, between Sand Island and the sands upon which 
the fishing operations were being carried on. 

I had charge of the drag seine operations in 1934 
which were carried on in about the same place as 
in 1932, perhaps a little further easterly. In the 
meantime a dock had been constructed on these 
sands, on the north side of these sands or spit 
which would be on the south side of the channel be- 
tween these sands and Sand Island. The dock ex- 
tended from the sands or spit north into the chan- 
nel in the direction of Sand Island. It was built on 
piling and used for the loading and unloading of 
boats. The boats that came to this dock in 1934 
were small, about thirty-two feet long. They came 
into the channel at a point near the most westerly 
dike which extends out from the south shore of 
Sand Island, usually on half tide and then reached 
the dock through a channel which existed between 
Sand Island and the spit or sands upon which we 
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were fishing. When the boats were loaded they went 
back out through the same channel and also towed 
the barges or seows out. The fishing operations In 
1934 started about June 11 and were carried on 
until about August 25th. There were no drag seine 
operations during the fall seasons. It is customary 
to close down drag seine operations on August 
25th of each year. In the spring we usually began 
somewhere around June Ist to the 10th, depending 
on the season. [232] 

When the fish were landed on these sands in the 
drag seines, on the ocean side, they were hauled 
across the sands to the dock where they were 
loaded. An ordinary type of four wheel wagon 
drawn by one team of horses was used in the 
hauling. 

In drag seiming, one end of the seine would be 
staked to the land, and the other end, when it came 
back to land would be dragged up on the sand with 
horses. 

The fish was hauled in a wagon across the sands 
to the dock after being landed on the ocean side 
of the beach. The distance in some years would be 
five hundred feet and some years a little more, and 
some years less. In 1934 we had about 84 men on 
the fishing operations referred to and about 52 head 
of horses. 


Cross Examination of Mr. Harry Pice. 
I was fishing for the Columbia River Packers 
Association in 1928 on what is shown on the map 
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as Peacock Spit, from the easterly end down to- 
wards the westerly end. In 1928 Barbey Packing 
Company was fishing on Sand Island. Mr. Barbey 
had a separate opération on Sand Island. I rang 
say how far the Barbey Fishing operations on Sand 
Island was from the operation of the Columbia 
River Packers Association, of which I was fore- 
man. I hardly think it was as much as two miles 
but I never measured it and it is hard to judge 
distances. 

In 1929 Barbey was carrying on an independent 
operation on Sand Island. I know where the west- 
erlv dike is located. I wouldn’t say whether the 
fishing operations carried on by Barbey, to which 
I have referred, were westerly of where the west- 
erly dike was later constructed. [233] Barbey had 
two locations there, Sites No. 2 and 38 on Sand 
Island. They are the ones noted as Sites 2 and 3 
on Plaintiff’s Exhibit No. 3. The location of the 
Barbey operation was on Sand Island. It probably 
extended easterly and onto site 4. I am not able to 
say whether the 1929 Barbey operation was about 
a mile and a half from the operation with which I 
was connected because I never measured the dis- 


s 


tance. 

In 1930 IT was working for the Columbia River 
Packers Association on Peacock Spit and the fish- 
ing operation began about the easterly end of what 
is designated on the map as Peacock Spit and ex- 
tended westerly along the south shore. It might 
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have been a distance of a couple of thousand feet 
—some vears it was shorter and some vears longer. 
J think Barbey was fishing on Sand Island in 1931, 
I am not sure. I think there was only one operation 
me 1931. 


‘*Q. Now, in 1931 where were the construc- 
tions up here on the main body of the island, 
if there were any? I mean up across from the 
channel there. 

A. There wasn’t any.’’ 


There was some piling driven in the sands on the 
north side of the sands which were used to moor 
scows. We did not carry the fish across the Island. 

In 1928, as to the fishing operations carried on 
on Peacock Spit we received the fish on the south 
side of the spit and took them across the spit to the 
north side and from there through the channel to 
Ilwaco or to Astoria. It was the same in 1929, [234] 

In 1932, the drag seine operations began to go 
farther to the east and by 1933 and 1934 we were 
fishing westerly from the last dike which had been 
constructed there. From 1930 on I was working for 
both the Columbia River Packers Association and 
the Barbey Packing Company. J know nothing 
about the Baker’s Bay Packing Company. 

In 1934, we went into the channel between Sand 
Island and the sands upon which we were fishing 
at about half tide because the channel was shoaling 
up a bit. 
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The sands of which I am speaking south of Sand 
Island would not be flooded with water during high 
tide in the summer time. 1 should say about half 
would be flooded at high tide. We are not troubled 
in the summer with swells and very high tides. 
There would be no tides in the summer that would 
eover these sands. There were no tides in 1934 that 
covered the sands because we had buildings on 
there. I was on these sands until August 25, 1934. 
I have not been on them this year (1935). 


Redirect Examination of Harry Pice. 
During the fishing season of 1934, we kept the 
men and horses in the buildings on the sands. 


‘*Q. You had buildings on the sand, and the 
horses were kept there? 

A. Yes, a cook house and a barn. 

@. And the men were kept there, except 
when they went ashore Saturday night? 

me Yes.” R255) 


ee 


A. J. GOULTER 
a witness for defendants, testified: 


I live about three miles east of Ilwaco, Washing- 
ton, where I have lived practically all my life. I run 
a ranch down there and furnish horses for seining 
purposes. I am acquainted with Mr. Barbey, also 
with Mr. Thompson of the Columbia River Pack- 
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ers Association, and have furnished horses in con- 
nection with their seining operations. 

J furnished horses in connection with their sein- 
ing operations. I furnished horses in 1928 for the 
Columbia River Packers <Association, probably 
about SO head for use in drag seine operations. The 
first time I furnished any horses to Mr. Barbey 
was either in 1930 or 1931. 

In 1928 I furnished horses for seining purposes 
to Columbia River Packers Association on the sands 
that were referred to by Mr. Pice. I furnished 32 
horses for this operation. They were taken over to 
the fishing grounds in a scow. The scow went 
through the channel between the spit and Sand 
Island. I was at these fishing operations during the 
summer of 1928, during all of the time my horses 
were there. J refer to the drag seine operations of 
which Mr, Pice testified. The horses were kept in a 
barn on the sands. There was a dock. It was built 
on the spit extending out into the channel between 
the spit and Sand Island. 

I furnished horses also in 1929. I also furnished 
about 32 horses to be used in the drag seine oper- 
ation referred to by Mr. Pice. The operations began 
sometime in June and ended August 25th. The 
horses were kept on the sands in a barn. There was 
a dock used in connection with the operations which 
extended northerly into the channel between the 
spit and Sand Island. Fish carriers and other boats 
eame to that dock through that channel. There was 
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also loeated on the sands upon which the fishing 
operations were being carried on other buildings 
such as a cook house, bunk house, ete. The fish 
[236] were landed in nets on the ocean side of the 
spit and earried across the spit in wagons to the 
dock. 

[ furnished about the same number of horses 
during the same period for the operations in 1930. 
The horses were kept on the sands in the same 
Way as in preceding years and there was a dock 
used in connection with the operations which ex- 
tended from the spit northerly into the channel 
between the spit and Sand Island and this dock was 
approached by several boats which carried supplies 
to and fish away and these boats used the channel 
between the spit and Sand Island. 

IT also furnished horses for the fishing operations 
i) ioe. 

In 1932 the horses were kept in buildings on 
Sand Island. These buildings are on the north or 
Baker’s Bay side of Sand Island and have been 
there quite a number of years. 

The first buildings were put in there in 1921. The 
buildings were on the north shore of Sand Island 
and the point I have indicated as the location 1s 
approximately on a line drawn from the letter “‘d” 
in the word “‘Island’’, on the 1933 map, easterly 1 
the figure ‘4”’ out in the waters north of the Island. 

I furnished horses in 1933 for the fishing opera- 
tions of which Mr. Pice spoke. This year the horses 
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were kept on the sands on Peacock Spit. They had 
some scows that took them over. 

In 1954 I also furnished horses for the seiing 
operations of which Mr. Pice spoke, This vear the 
horses [237] were kept during the operation in a 
barn on Peacock Spit. The bar was on the north 
side of the sands and they fished a little to the 
west and south. The fish when taken in the nets 
on the ocean side of the sands were earried this 
year as in previous years in wagons across the 
sands to the dock built from the sands north into 
the channel between the sands and Sand Island. 
Supplies reached the fishing operations by wav of 
this dock. The channel I refer to is the one between 
Peacock Spit and Sand Island. Fishing operations 
in 1934 closed in August 25th. 

I did not furnish any horses in 1925. 


Cross Examination of Mr. A. J. Goulter. 

When I furnished horses to Columbia River 
Packers Association in 1928 it was fishing Peacock 
Spit. I am not furnishing horses to Mr, Barbey for 
fishing operations on Sand Island at that time. 
I am not able to say how far the operation of 
Columbia River Packers Association on Peacock 
Spit was from the operation of Barbey on Sand 
Island. I never measured the distance. I could see 
the men working on Barbey operation. [ am not 
able to sav whether these two operations were as 
much as two miles apart. I should say maybe )be- 
tween one and one-half and two miles in 1928, Of 
course the distance varies. In 1929 Mr. Barbey was 
fishing the sites on Sand Island and the Columbia 
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River Packers Association was fishing on Peacock 
Spit at the location that I have already deseribed. 
[238] 

I began leasing horses to the Columbia River 
Packers Association and Barbey combined either 
11 1930 or in 1931, T am unable to say whieh, but 
I was still furnishing horses for the operation on 
the spit as I had before. 

““@. (By Mr. Hicks) In 1931 afid ’32, whem 
you were furnishing horses for the companies 
combined, they were fishing the identical prem- 
ises and the identical locations at that time 
that Mr. Barbey was fishing in 1928 while the 
Columbia River Packers Association were fish- 
ing away over on Peacock Spit; is that right? 


A. No. 

@. Well, now you just explain the dif- 
ference. 

A. Why, I don’t think there were any 


operations carried on on Sand Island after 731. 


That is my recollection of them.’’ 


I know where the dikes are. I know where the 
westerly dike is. I furnished horses for the opera- 
tion of Columbia River Packers Association on 
Peacock Spit in 1928. 

In 1928 the Columbia River Packers <Associa- 
tion were fishing off Peacock Spit and Barbey was 
fishing off Sand Island. 


“Q,. (By Mr. Hicks) Well, you testified 
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that the opération in 1928 of @he Columbia 
River Packers Association was about between 
one and two miles from where Mr. Barbey was 
fishing at the same time. 

A. That is—What? Onc and two miles from 
where ? 

Q. Between one and two miles, the way vou 
put it, between the point where Mr. Barbey 
was fishing in ’28 and where the Columbia 
River Packers Association was fishing during 
the same year. [239] 

A. Thev were fishing on Sand Island and 
we were fishing on Peacock Spit laving down 
in front of Sand Island.’’ 

x % *% * + * ae 

‘@. (By Mr. Hicks) Well, maybe I can 
make it more clear to you. I will ask you 
again if the premises that were fished by the 
combined companies in 1931 and ’32 and ’33,— 
I ask vou if those premises were not the iden- 
tical premises, as to the location on this map, 
that were fished by the Barbey Packing Com- 
pany in 1928? 

A. No, not the way I see it. 

Q. Well, can’t you look at the map there 
and point out any difference in the location? 

A. Well, no, in 1928 the Barbey Packing 
Company was fishing Sand Island, land on Sand 
Island, and we were fishing on Peacock Spit.’’ 


* * * 
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“Q. A drag seine operation, that is, the 
fishing operation, could never be carried on in 
one of the ner channels, is that correct? 

A. Well, the drag seine operation is con- 
ducted where they ean eateh the fish. 

Q. And they never eateh the fish in one of 
these channels, do they? 

A. In Peacock Spit we always fished on 
the south side.”’ 


I am not able to say whether any of the fishing 
operations on Peacock Spit and Sand Island were 
earried on in the waters of the channel. Wherever 
the fish is that is where thev are going to fish 
of course. I do not know of any drag seine operation 
being carried on in one of the inner channels, I 
[240] have seen them fish behind spits. We fished 
on Sand Island behind the spit and landed inside 
the spit. In years gone by there were times when 
we landed on the inside of the spit and since 1928 
there was a time when Peacock Spit overlapped 
Sand Island. 


‘‘@. And the seines would not be dragged 
in this area, referring to the 1928 map, would 
not be dragged in the channel between Peacock 
Spit and Sand Island, would they? 

A. No; they might lap in here a little bit, 
but not.a great deal.’ 


Redirect Examination. 
In the fishing operations on Sand Island they 
might stay out in the channel between Sand Island 
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and the sands and land the seines on Sand Island 
in the Sand Island operation. [241] 


GHRIST HANSEN, 
a witness for defendants, testified: 


I live at Chinook, Pacifie County, Washington, 
Where I have lived about 38 years. It is on the 
north side of Baker’s Bay area. My oeeupation for 
a number of vears has been fishing in the waters of 
the lower Columbia river including those in the 
vicinity of Sand Island and the areas marked on 
the map as Peacock Spit. 

I know where the fishing operations of the Co- 
lumbia River Packers Association and Mr. Barbey 
were carried on in 1934. I was at those operations 
once during July or the latter part of August. I 
reached the operation at that time in this manner: 
I took my gasoline boat and went over to the north 
side of Sand Island and tied up to a dock there 
and walked across the Island and then I had Mr. 
Goulter come across in a dinghy or small row boat 
to Sand Island and take me over to the spit where 
the fishing operations were being carried on. LI 
landed on the spit close to the bunk house. T was 
there two or three hours. I noticed a body of water 
between Sand Island and the sands upon which 
these fishing operations were being carried on, At 
that time we called it a lake or lagoon. This lake 
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or lagoon is a part of the old channel which was 
between Sand Island and Peacock Spit or the sands 
upon which the fishing operations were then being 
earried on. 

These sands were called Peacock Spit at the time 
I first fished on them in 1920-21. 


Cross Examination. 

Referring to the 1920 map I was on the sands 
known as Peacock Spit as early as 1919 or 1920 
and in the Spring of 1920 and 1921. [242] 

When I made the trip in 1934 to the Barbey and 
Columbia River Packers Association fishing opera- 
tions, | went across from Sand Island to the sands 
upon which they were fishing in a small boat across 
a channel. I said it was about something like 60 
feet wide. I couldn’t say. The tide was out and 
it was low water at the time. It was in the after- 
noon, probably 2 or 3 o’clock in the afternoon. It 
could have been ag late as 4 o’clock, I made no 
memo at the time. It was pretty good seining tide 
and I was figuring on I might get some fish. But 
{ wouldn’t say just what time it was in the after 
noon. I know it was in the afternoon. The crew had 
just had their lunch but that is hard to go by as on 
the seining grounds they have lunch most any time 
of the day. It wasn’t a low going out tide, it was a 
hold up tide at the time. I came in just about at 
low water. There was a small scow in there at the 
time. I did not see any salmon taken out of there 
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that year because I was only there once and at that 
time they were just going out fishing. When I eame 
back from the seining grounds I had to again go 
across the channel of the lagoon to Sand Island and 
I got a man to put me across. There was a net 
rack, there must have been a dock and they were 
all on pilings. I wouldn’t say as to the kind of 
buildings or whether there were any, because I 
don’t reeall. There was some kind of a floor con- 
struction on top of the piling. I was back there 
last week and saw some piling but did not see any 
dock. [243] 


WAYNE SUOMELA, 
a witness for defendants, testified : 


T live at Ilwaco, Washington, where I have lived 
for about 39 years. Since 1928 I have been local 
agent of the Columbia River Packers Association 
at Ilwaeo. In connection with my duties as local 
agent I have been many times at the fishing opera- 
tions of Columbia River Packers Association. 

In 1928 I made a number of trips to the fishing 
operations on Peacock Spit referred to by Mr. 
Pice, whom I know. I would go down there to find 
out how the fish were running and give an esti- 
mated report to the Astoria office. In making these 
trips I used a gill net boat for several years and 
during the last few years I have used a small boat 
with an outboard motor. The gill net boat is 27 or 


282 Columbia Riv.Pach. Asso. ct al. 


(Testimony of Wayne Suomela.) 

28 teet long and is power driven. IT have been on 
the fishing operation deseribed by Mr. Piece every 
year up to and including 1934, I reeall where the 
channel was with reference to these fishing opera- 
tions. It was on the northerly side of the sands or 
what we call Peacock Spit and between Peacock 
Spit and Sand Island. In my various trips down 
to the fishing operations I saw boats passing through 
the channel. The type of boat that they used to 
earry the fish away from these operations was a 
fairly good size cannery tender. Ii might have 
been between fifty and sixty feet in length. These 
boats would approach the dock through the channel 
between Sand Island and the sands to the south 
and west referred to as Peacock Spit and on which 
the fishing operations were being carried on. [244] 

‘“Q. Now, in 1931, if you will approach this 
table where the maps are spread out—you will 
observe on this map there is but one charted 
channel westerly of Sand Island leading into 
the Baker’s Bay area, and that is the channel 
between a body of sands and Sand Island. 
Those sands south and west of the channel re- 
ferred to, are those the sands you referred to 
as Peacock Spit? 

A. Yes, this here area in here (indicat 
ing). 

Q. And do you know whether or not that 
was the only channel, so far as you have ob- 
served in 1931 and prior vears. that was used 
bv boats? 
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A. by tannery tenders, ves. 

Q. By eannery tenders. There is this eross- 
eut appearing across the spit in 1931, but it is 
not charted for 1931. Now, that is true of 1930. 
Now turn to 1932, and that channel between 
the sands and Sand Island is not charted on 
this map, neither is the cross cut channel; there 
is no channel charted that year in this area. 
Do you reeall which channel was used by the 
boats that year in reaching the operations, 
earrying the fish off from the operations in 
G32 7 

A. Between Sand Island and what was 
called Peacock Spit.”’ 


The sands that I have been referring to as Pea- 
cock Spit are those south of Sand Island. I have 
always heard them ealled and known as Peacock 
Spit and the channel [ refer to is the channel be- 
tween these sands that I have called Peacock Spit 
and Sand Island. It was used in 1932 and again in 
1933. I observed that in 1933 there had been a june- 
ture to the north of these sands with Sand Island 
and at this point to the north of the channel be- 
tween these sands and Sand Island was closed up. 
However south of this juncture there still remained 
the channel [245] through which boats reached the 
dock on the sands and earried out fish. This channel 
led eastward or south eastward between the sands 
and Sand Jsland to a point about at the westerly 
dike. 

The same condition prevailed in 1934. 
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Cross Examination. 

I have been agent for the Columbia River Pack- 
ers Association since 1928 and am its agent now. 
T have talked some about this matter with the attor- 
neys for the defendants and with Mr. Thompson 
and Mr. Barbey. 

‘“@. Who was it told you to designate these 
sands lving south of Sand Island as Peacock 
Spit ? 

A. I did. as I have always known them to 
be Peacock Spit.”’ 


I am 39 years old. When I was a small boy, 
according to history, there was a bunch of sands 
extending out from Cape Disappointment that was 
known as Peacock Spit. I have seen the breakers 
and I have seen the sands out from Cape Dis- 
appointment and I have heard them called Peacock 
Spit. Those were the sands I heard called Peacock 
Spit since I was a little boy and I have also heard 
them called that further on up the river as they 
extended further up. 

I have never worked for the Barbey Packing 
Company. I didn’t know that the Columbia River 
Packers Association by virtue of a lease from 1930 
on were working the sands in dispute. 

I am telling the court that the sands lying west- 
erly of the dike and southerly of Sand Island were 
known to me through the years from 1930 on as 
Peacock Spit. I have never heard anybody call 
them Sand Island. I have heard that there were 
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drag seine operations on Sand Island in [246] 1930, 
1931 and 1932, I did not hear of any drag seine 
operations on Sand Island in 1933 and 1934. The 
drag seine operations on Sand Island in 1931 and 
1932 were not on the area designated as Peacock 
Spit but were further east of them. Up in this ter- 
ritory Gndicating). I know that there had been no 
drag seine operations in this territory that I have 
indicated on Sand Island since the dike was put in. 


Redirect Examination. 
I know that the two westerly dikes were not be- 
gun until 1933. [247] 


W. C. BRUBAKER, 
a witness for defendants, testified : 


My home is in Portland where I have lived for 
about 25 years. For about 15 years my business 
or profession is aerial surveying, or photographic 
surveying from an airplane. I have done aerial 
photographing in the lower Columbia for Columbia 
River Packers Association, U. 8. Engineers, Mr. 
McGowan, Mr. Welch and a few others. 

Defendants’ Exhibit 14 for identification was 
taken by me on July 10, 1928, at 11:50 A, M. at an 
elevation of about 3000 feet. It purports to show 
the sands off Clatsop Spit looking north, north off 
the South Jetty, shows Peacock Spit in the distance 
and Cape Disappointment and the North Jetty, and 
part of Sand Island. 
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Whereupon Exhibit 14 was received in evidence 
and the following is a copy. 

(It is not practicable to here insert a copy 
of the Exhibit. The original Exhibit with two? 
additional duplicates will be transmitted with 
the record on appeal for the convenience of the 
members of the Court). [248] 


The upper edge of the picture is approximately 
north, the right edge is to the east and the left to the 
west. The black line extending out westerly from 
Cape Disappointment is the North Jetty. 

Defendants’ Exhibit 15 for identification was 
taken April 19th, 1930, at 11:14 A. M. Whereupon 
said Exhibit was received in evidence and the fol- 
lowing is a copy. 


, 


(It is not practicable to here insert a copy 
of the Exhibit. The original Exhibit with two 
additional duplicates will be transmitted with 
the record on appeal for the convenience of the 
members of the Court). [249] 


This picture shows principally the North Jetty, 
with the wreck of the Admiral Benson. This is 
what we call Peacock Spit, that is Sand Island, 
that is Cape Disappointment, that is Baker’s Bay 
(indieating). The mouth of the river is over this way 
(indicating). That is the ocean (indicating). The 
lighter color represents open water. 

Defendants’ Exhibit 16 for identification was 
taken May 4. 1931, at 9:10 A. M. It purports @@ 


: 
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show the North Jetty, Peacock Spit, Sand Island 
and also all of Baker’s Bay in the distance. Where- 
upon Exhibit 16 was received in evidence and the 
following is a copy. 

(It is not practicable to here insert a copy 
of the Exhibit. The original Exhibit with two 
additional duplicates will be transmitted with 
the record on appeal for the convenience of the 
members of the Court). [250] 


This (indicating) is the North Jetty, Sand 
Island, Baker’s Bay, some of the sands towards the 
south there, and the main channel comes through 
here, and this is what is known as Peacock Spit 
through here. 
“The COURT: The ocean is over this wav? 
A. Yes, sir; comes right around that sand 
there. The South Jetty is right in here hke that 
(indicating ).’’ 


Defendants’ Exhibit 17 for identification was 
taken on May 4, 1931, at 9:10 A. M. about the same 
time as the preceding picture but at a different 
angle. There was probably about a minute between 
the two shots. Whereupon Exhibit 17 was received 
in evidence and the following is a copy. 

(It is not practicable to here insert a copy 
of the Exhibit. The original Exhibit with two 
additional duplicates will be transmitted with 
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the record on appeal for the convenience of the 
members of the Court). [251] 


On the right side of the picture are some sands 
jutting out. They are Clatsop Spit and the South 
Jetty on the Oregon side. Down here on the left- 
hand corner is the North Jetty. The black area pro- 
jecting out on the left-hand side of the picture is 
Cape Disappointment and the heavy black area 
further north is Fort Columbia on the north shore 
of the River. It is called Port Ellis, I believe, at 
that point. Right here (indicating) is what is 
known as Sand Island and here (indicating) is 
what is called Peacock Spit. Of course it is eut 
off there by a channel. That is the cutoff channel 
(indicating). That is the cutoff channel south and 
west of Sand Island. 

Defendants’ Exhibit 18 for identification was 
taken on May 4th, 1931, at about 9:10 A. M., about 
the time the two preceding pictures were taken. It 
is a closer up view and shows a smaller area. 

Thereupon Defendants’ Exhibit 18 was received 
in evidence and the following is a copy. 


(It is not practicable to here insert a copy 
of the Exhibit. The original Exhibit with two 
additional duplicates will be transmitted with 
the record on appeal for the convenience of the 
members of the Court). [252 | 


This (indicating) is Cape Disappointment, and 
the Forts and lighthouse in there, and this (indi- 
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cating) is what they call Sand Island, Baker’s Bay, 
and this (indieating) is what is known as Peacock 
Spit (indicating). It 1s that heavy area south 
and west of what I designated as Sand Island. 
The white fringe along the southerly and south- 
westerly margin of what I have designated as Pea- 
cock Spit are the breakers or the waves rolling up 
there, where they break and cause a foam. That 
area was above water at the time the photograph 
was taken. as was also that of Sand Island. That 
is true of the other pictures which show those 
_ sands. 

Defendants’ Exhibits 19-A, 19-B, 19-C and 19-D, 
for identification, consisting of four photographs 
joined together, were taken on October Ist, 1933, 
at about 5:11 P. M. They are joined together in 
such a way as to show a continuous picture or out- 
line. 

(It is not practicable to here insert a copy 
of the Exhibit. The original Exhibit with two 
additional duplicates will be transmitted with 
the record on appeal for the convenience of the 
members of the Court). 


There (indicating) 1s Cape Disappointment, this 
is Sand Island, here is Peacock Spit or the location 
of it, here are the same sands that are shown below 
the cutoff channel in the other pictures, the thin 
white line running out from the lower-right hand 
corner from Sand Island is the government dike. 
The clear area between what I have spoken of as 
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Sand Island and these sands to the south represent 
water. The whitish area to the north represents dry 
land and the other would be wet sand (indieating) 
and this area (indieating) between the white sands 
on what I have been referring to as Peacock Spit 
sands and Sand Island, represents wet sand, 

And this, further north, represents open water 
[253] between San Island and Cape Disappoint- 
ment and down here (indicating) is the cutoff 
ehannel. 


Cross Examination. 

I did not make the last pictures under instruc- 
tions from the defendants. Most of the others I did. 
The instructions they gave me were just to photo- 
graph that area. Most of them were taken at low 
tide. Some of them we didn’t take at low tide be- 
cause we wouldn’t get there at the exact time of low 
tide. J am not sure that any of them were at the ex- 
treme low tide We were trying to eatch the low tide, 
but sometimes we missed it a few minutes. They were 
all taken at about the lowest tide we could find. 
I don’t think I took any other pictures for the de 
fendants under their orders. They may have bought 
some pictures that I accidentally took around there 
when the water wasn’t at the lowest. I have fgg 
furnished a great number of pictures to the defend- 
ants. They have bought several, but hardly any 
more, I guess, than what has been exhibited here. 
In taking these pictures I took into account the 
condition of the tide and examined the tide tables. 
I did not take the pictures at the lowest tide during 
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the month. We took into consideration the weather 
and things of that kind, but not always the lowest 
tide during the month. We would look over the 
tides for the entire month and sometimes for the 
year. Sometimes about the only instructions I had 
was to note the exact time when I took them, get 
them at low tide and note the time, the hour and 
date. They were taken at practically the lowest tide, 
but not the extreme lowest tide. On May 4th when I 
took one series of pictures there was a zero tide. 
I haven’t my tide book for that year. I am not sure 
just what the time was. I wouldn’t say that any 
ealeulation was made to get the very lowest tide 
possible but we wanted the lowest. [254] Sometimes 
we would get it, below zero. I don’t believe I have 
any pictures taken at high tide unless there were 
some taken away back in 1923 or 1924. These pic- 
tures in evidence some were taken in the Spring 
and some in the Fall. Those taken October Ist were 
taken almost at sundown. I may have flown over 
these sands and Sand Island at some time when the 
tide was in and I know about what it would be down 
there at high tide. Except the last few years there 
was always white sands out there, as I recall, even 
at high tide. I couldn’t say how big the white sand 
area was, but I expect there would be a thousand 
feet square or so there, a kind of a round spot of 
white sand was out there at practically high tide, 
until probably the last few years it has been washed 
down pretty well. I wouldn’t say that during the 
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past few years the area west of the channel, and 
Which is known as Peacoek Spit and those sands 
south of Sand Island are covered by water during 
high tide, but I think pretty near all of that area 
would be covered at this time at real high water. 
This is true only for the last year or so. From 1930 
on if | were taking a picture at high tide I would 
in addition to seeing Sand Island and the mainland 
or Cape Disappointment and the Baker’s Bay see 
quite a bit of an island out there, I think. I made 
some maps there last year for a Mr. McGowan 
and also nearly every year and I remember there 
is quite a bit of an island out there. Most of them 
were taken in the summer time. I couldn’t say what 
percentage of the sand shown on the pictures taken 
at high tide. It would depend somewhat on what 
year. If you refer to the year 1933, it is hard to 
say just how big an area would be exposed at high 
tide. When there is a real low tide you will see 
river bottom practically. It depends on whether 
it is a real minus. It might be minus 1/4 feet, and 
that takes in a lot of river bottom down there. I 
think more than 5% of the area you refer to would 
be exposed at high tide [255] at the time in 1933 
when some of the pictures were taken. I have not 
taken any pictures in this year at high tide but I 
took some pictures last Monday for the U. 8. Engi- 
neers when the water was 2 fect above zero, I do 
not have these pictures they were sent to the U. 8. 
Engineers. 
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Redireet Examination. 

All the pictures introduced in evidence were 
taken at the request of one or both of the defend- 
ants, except the group of four pictures fastened 
together which were taken in October, 1933. They 
were not taken at the request of either of the de- 
fendants. 


Reeross Examination. 

The pictures taken a few days ago for the U.S. 
Engineers were sent to them last Tuesday. 

Thereupon defendants offered, and there was 
received in evidenee, Defendants’ Exhibit 20, a 
lease theretofore referred to in the testimony of 
Mr. Clark and other witnesses, between the State 
of Oregon, acting by the State Land Board, as les- 
sor, and Columbia Fishing Company, as lessee. The 
lease was executed November 27th, 1928, and the 
material provisions may be thus summarized: 

(a) was for a term of five years; 

(b) the State Land Board leased to Columbia 
Fishing Company for said term the lands surveyed 
by Mr. McLean in the Fall of 1928 concerning 
which he testified and which are described in Ex- 
hibit 9 and also embraced within the heavy red lines 
on the map of 1934 which is a part of Exhibit 1, 
some distance south of Sand Island; 

(c) the rent reserved was 4 cents a pound on all 
food fish taken with drag seines landed on the 
leased property with a minimum annual payment 
of not less than $4250. [256] 

Thereupon there was offered and received in evi- 
dence as Defendants’ Exhibit 21, a lease bearing 
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date December 22, 1932, between the State of Wash- 
ington, as lessor, and Baker’s Bay Fish Company, 
as lessee, together with the assignment of an in- 
terest therein to H. J. Barbey, in words and figures 
as follows: [257] 


SDEPENDANTDS’ EXHIBIT 23 

THIS LEASE, made and entered into this 22d 
day of December, A. D. 1932, by and between the 
State of Washington, party of the first part, and 
Baker’s Bay Fish Company, Ilwaco, Washington, 
party of the second part. 

WITNESSETH, that for and in consideration 
of the sum of Five Thousand and no/100 ($5000.00) 
Dollars per year, to be paid to the Commissioner 
of Publie Lands of the State of Washington vearly 
in advance, and in consideration of the covenants 
hereinafter contained, the State of Washington 
doth lease. demise and let unto the party of the sec- 
ond part that tract or parcel of tide land of the 
second class, situate in Pacific County, State of 
Washington, and described as follows, to-wit: 


That portion of the tide lands of the second 
elass, owned by the State of Washington, situ- 
ate in front of, adjacent to or abutting upon 
the southerly side of lot 4, section 9, township 
9 north, range 11 west, W.M.. including Pea- 
eock Spit, lying southeasterly of the Main 
Channel Range, as shown upon the United 
States Coast and Geodetic Survey Chart No. 
6151 of the Columbia River. 
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This lease is issued under the provisions of See- 
tion 126 of chapter 255 of the Session Laws of 1927, 
and is subject to the grant of the above described 
tract to the United States, under the provisions 
of section 150 of said chapter 255, for the period of 
five (5) years from the date of this instrument. 

As a further consideration the following coven- 
ants are mutually agreed to: 

The payment of the above mentioned annual rent 
to the Commissioner of Pubhe Lands of the State 
of Washington vearlv in advance is of the essence 
of this contract, and the same shall be, and is, a 
condition precedent to the execution and continu- 
ance of this lease or any rights thereunder, and if 
said annual rent shall not be paid on or before the 
date when due, this lease shall be null and void. 

The State of Washington reserves the right to 
approve any assignment of the whole or any 1in- 
terest in and to the within leasehold. 

The tide lands herein shall not be offered for sale 
except upon application of lessee, who shall have 
preference right to re-lease at highest rate bid; 
Provided, however, and these rights are conditioned 
that lessee shall keep this lease in good standing. 

All improvements placed upon said land by the 
lessee, capable of removal without damage to the 
land, where the lease is vielded to the state prior to 
any application to purchase said land, may be re- 
moved by the lessee, or at his option may remain 
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on the land subject to purchase or hire, and this 
lease is granted according to the provision of an act 
relating to lease, cte., of state lands, approved 
March 16, 1897 (as amended by section 2 of an act 
approved March 13, 1899, and acts amendatory 
thereof and supplemental thereto). [258] 

All piling or other improvements placed upon 
the above described tide lands shall attach to and 
become a part of the realty unless moved or sold 
under the provision of the said act relating to lease, 
ete., of state lands, approved March 16, 1897, and 
acts amendatory thereof and supplemental thereto 
within three years after termination by surrender 
or limitation of lease or re-lease. 

No statutory right vested in lessee is waived 
hereby, and lessee expressly agrees to all covenants 
herein and binds himself or themselves for the pay- 
ment of rent as hereinbefore set out. 

(Seal of Com. of Public Lands) 
THE STATE OF WASHINGTON 
C. V. Savidge, 
Commissioner of Public Lands 
By: W. M. Dunean, 
Assistant Commissioner of Public Lands 
BAKERS BAY FISH COMPANY, 
By: W. L. Thompson, Pres., Lessee 
P. O. Address: c/o Barbey Packing 
Company, P. O. Box 449, Astoria, 
State of Oregon. [259] 
Witnesses as to Lessee 
A. H. Whittle 
Geo. Perkin 


| 
\ 
| 


EE EE 
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ASSIGNMENT 
(The Commissioner of Public Lands will not ap- 
prove and enter any assignment unless lease be in 
good standing. ) 

For and in consideration of Twenty five hundred 
($2500.00) Dollars in hand paid to the within lessee 
and assignor, he hereby assigns, sets over and trans- 
fers one half of its right, title and interest in and 
to the within and foregoing lease, unto H. J. Bar- 

(State of Washington Seal) 
bey of Astoria, Ore., and said assignee hereby binds 
and obligates himself to perform all the conditions 

(Bakers Bay Fish Co. seal) 
and covenants of said lease. 

IN WITNESS WHEREOF, We have hereunto 
set our hands and seals this 28th day of December, 
A. D. 1932. 

Assignor 
BAKERS BAY FISH COMPANY 
By W. L. Thompson, Pres. 
(SEAL) 
H. J. Barbey, Assignee (SHAL) 


(SEAL) 


Witnesses: 
A. H. Whittle 
Geo. Perkins 
State of Washington, Approved Jan, 5, 1933 
A. M. Dunean, 
Assistant Commissioner of Public Lands 
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ASSIGNOR’S ACKNOWLEDGMENT 


State of Oregon, 
County of Clatsop.—ss. 

I, Geo. Perkin, do hereby certify that on this 
28th day of December, 1932, personally appeared 
before me W. L. Thompson, President of Bakers 
Bay Fish Company, to me known to be the indiv- 
idual deseribed in, and who executed the within 
instrument, and acknowledged that he signed and 
sealed the same as its free and voluntary act and 
deed for the uses and purposes therein mentioned. 

Given under my hand and official seal the day 
and year in this certificate first above written. 

GEO. PERKINS, 
Notary Public in and for the 
State of Oregon. 
(Notary Seal) Residing at Astoria, Oregon. 
Notary Pubhe for Oregon 
My commission expires March 6, 1933, [260] 


(ee 


Thereupon there was offered and reecived in evi- 
dence as Defendants’ Exhibit 22 a certified copy of 
a lease executed by the State of Washington to the 
Baker’s Bay Fish Company, dated May 7th, 1928, 
for a term of five years, and carrying an annual 
rental of $36,000.00 a year. 

Said Exhibit 22 is identical as to description and 
all other terms with Exhibit 21 set out in extenso, 
supra, with the exception of the date, the term and 
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the annual rental reserve, which exceptions are 
stated above. No interest therein was assigned to 
H. J. Barbey. It is omitted from the record to 
avoid unnecessary repetition. 

Thereupon there was offered and received in evi- 
dence Exhibit 23 which is a lease executed by the 
State of Washington to Baker’s Bay Fish Com- 
pany, dated June Ist, 1931, for a term of two years. 
As a substitute for Exhibit 22 which was ter- 
minated by mutual agreement because of economic 
conditions. The annual rental reserved in Exhibit 
23 was $7500.00 a vear. 

The said Exhibit 23 is identical with Exhibit 21, 
set out in extenso, supra, except as to the term and 
the annual rental as stated above. No interest there- 
in was assigned to H. J. Barbev. To avoid unnecces- 
sary repetition, said Exhibit 23 is omitted from 
the record. [261] 


G. T. McLEAN 


resumed the witness stand for further cross exan- 
ination. 

A tracing prepared by the witness was marked, 
for identification, Government’s Exhibit 24. 

““Q. (By Mr. Hicks) Mr. McLean, examine 
Government’s Exhibit 24 for identification and 
state what that is. 

A. That is a tracing on which it shows an 
unbroken pencil line, which has been traced 
from the map of 1920, of the mouth of the 
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Columbia River, showing the high water line of 
Sand Island on the west and southerly shore 
of Sand Island as it appeared on that map, 
and showing the high water line on the same 
westerly and southerly shore of Sand Island 
as it appeared on the map of the mouth of the 
Columbia River in 1934, and the courses repre- 
senting the geographical locations which ap- 
pear on those two maps appear on this map 
and are marked in degrees and minutes to 
correspond to the two maps for the pur- 
poses of locating the tracing on the two 
maps, and also at various points along these 
high water lines as lines drawn at approximate 
right angles to the water line, and these lines 
are inatked with the letters from “A’’ to ~~ 
inclusive; and in a table at the lower left-hand 
corner, entitled ‘Movement of Shore Line.’ is 
given in one column, under the heading of ‘Sec- 
tion,’ the designation of these various lines; 
in the second column, under the heading of 
‘Movement’, is given the measurements of the 
movements along each one of these lines of the 
shore line between the two vears; and in the 
third column, headed ‘Direction’, is given the — 


approximate direction of the movement.’’ 


That shows the recession of the southerly and 
westerly shore line of Sand Island from the vear | 
1920 to the vear 1935, [262] It is not any more 
accurate than the figures I gave before but because 
this map or tracing shows the comparative con- 
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dition between 1920 and 1935 of all points along 
the westerly and southerly side of Sand Island it 
is more complete. The measurements given In my 
previous testimony covered, however, all of the 
years between 1920 and 1934. This last tracing 
shows only the comparison between the years 1920 
and 1934. My recollection is that the maximum 
recession along that northerly part of the island 
was 9000. 


‘“. Now, what is the amount of recession 
along that line shown by the document which 
you hold in your right hand ? 

A. That is a misstatement, in that the meas- 
urement from the basic point, the largest and 
longest measurement from the basic point, to 
the point of the island at which it was farthest 
away from that point was 5,000. That doesn’t 
mean that the recession was five thousand. I 
wouldn’t remember what the actual recession 
was, beeause there is an accumulation, you see, 
of all of the years from 1920 to 1934.’’ 


(As it is impracticable to include the said 
map or tracing in this statement, the orig- 
inal and two additional copies will be 
transmitted with the record on appeal, for 
use of the members of the Court). 


Thereupon the original complaint in this suit was 
offered in evidence by plaintiff as Exhibit 25 and. 
omitting the formal parts, is in words and figures 
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as follows: (The map attached to said complaint 
as [Exhibit A is identical with the 1934 map in- 
eluded in Exhibit 1 in this ease and is therefore 
omitted to avoid repetition) : [263] 


GOVERNMENT’S EXHIBIT 25 

COMES NOW the United States of America, by 
Carl C., Donaugh, United States Attorney for the 
District of Oregon, under the direction of the At- 
torney General of the United States, and for its 
cause of suit against the above-named defendants, 
alleges: 

ile 

That the boundaries between the States of Ore- 
gon and Washington are fixed as of the middle of 
the north ship channel of the Columbia River, by 
Act of Congress of February 14, 1859, 11 St. L. 383, 
Ch. 33, admitting Oregon into the Union, and said 
north ship channel passes between Cape Disappoint- 
ment on the west and Sand Island on the east, and 
runs in a northerly direction and thence around 
Sand Island on the north in an easterly direction, 
which fact was well known to the defendants. 


eT. 

That on the 21st day of October, 1864, the Legis- 
lative Assembly of the State of Oregon passed an 
act entitled: 

“AN ACT to grant to the United States all 
right and interest of the State of Oregon to 
certain tide lands herein mentioned. 


—— 


us. U.S. of America et al. 303 


(Testimony of G. T. McLean.) 

“Seetion I. There is hereby granted to the 
United States, all right and interest of the 
State of Oregon, in and to the land in front of 
Fort Stevens, and Point Adams, situate in this 
state, and subject to overflow, between high 
and low tide, and also to Sand Island, situate 
at the mouth of the Columbia River in this 
state; the said island being subject to overflow 
between high and low tide.’’ 


That ever since the passage of said Act, plaintiff 
has been in the possession of said Sand Island and 
is now the exclusive owner thereof and entitled to 
the immediate and exclusive possession thereof. 
[ 264] 

TIT. 

That during all the times herein mentioned said 
Sand Island was located within the estuary of the 
Columbia River, United States of America, within 
Clatsop County, State of Oregon, and within the 
jurisdiction of this court. 


IV. 

That the said tract of land called ‘‘Sand Island” 
is located and described upon a certain official map 
and chart prepared by the War Department of the 
United States for the year 1933, which said official 
map and chart of said Sand Island showing the 
location thereof in the said Columbia River and 
within the State of Oregon, and also showing the 
location of the said Main North Channel of the 
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Columbia River is hereto attached marked ‘Ex- 
hibit A’’ and by reference made a part of this com- 
plaint, which said ‘Exhibit A’’ shows the location 
of said Sand Island to be east and south of the said 
North Ship Channel of the Columbia River. 

V. 

That the waters of the Columbia River adjacent 
to Sand Island are shallow and are frequented by 
salmon, and the beach or spit on the west and 
southwest end of Sand Island is pecuharly adapted 
to the drawing of seines and floating fishing gear, 
and said waters are immensely valuable for the 
purpose of seining for salmon. 


Vi. 

That during all the times herein mentioned the 
defendant, Columbia River Packers Association 
was and now is a corporation, organized under the 
laws of the State of Oregon and engaged in the 
business of fishing for salmon, and owning and 
operating canneries, and the defendant Baker’s 
Bay Fish Company is a subsidiary corporation of 
said defendant [265] Columbia River Packers As- 
sociation, and all of the capital stock thereof is 
owned and/or controlled by said defendant Colum- 
bia River Packers Association, so that the said 
Baker’s Bay Fish Company is the corporate agent 
of said Columbia River Packers Association. 


Valle 
That during all the times herein mentioned the 
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defendant, Baker’s Bay Fish Company was and 
now is a corporation organized under the laws of 
the State of Washington, engaged in the business 
of fishing in the waters of the Columbia River here- 
inafter deseribed. 


VIII. 

That on or about the Ist day of May, 1930, the 
defendants, H. J. Barbey and the Columbia River 
Packers Association, a corporation, leased from 
plaintiff for seining purposes only, for a period of 
five vears, the land on the south side of Sand 
Island which is described as Sites Nos, 1, 2, 3, 4 
and 5 in said lease, and which is well known to all 
of the defendants herein, and which is more par- 
ticularly described and mapped in that certain 
cause of Strandholm v. Barbey, 144 Or. 705, 26 P. 
(2d) at page 48, to which reference is hereby made, 
and the same is hereby incorporated herein by this 
reference the same as if said descriptions were 
fully impleaded herein. 


TX. 

That defendants, after having oceupied said Sand 
Island under the terms of said lease for two sea- 
sons, for the years 1930 and 1931, thereupon aban- 
doned said lease and secured a cancellation thereof, 
but prior thereto and for the fraudulent purpose 
of securing the right to fish the aforementioned 
waters south and west of Sand Island within the 
[266] State of Oregon with drag seines, and to 
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drag said semnes upon the banks of said Sand 
Island, without paying plaintiff for the privilege 
therefor, and well knowmeg that the said waters and 
the land upon which said seines would be drawn 
was in the State of Oregon and not within the 
State of Washington, fraudulently entered into a 
pretended lease with the State of Washington, 
through its said Commissioner of Public Lands, for 
eertain lands which were described as ‘‘ Peacock 
Spit’, but which were in fact lands which lie be- 
tween low water mark and high water mark on a 
spit wholly within the boundaries of the State of 
Oregon, and a part of said Sand Island. 


X. 

That said defendants have fished said premises 
for the years 1932, 1933 and 1934 and used plain- 
tiff’s property as aforesaid, without paying plaintiff 
any rental therefor and will continue to fish said 
premises to the irreparable injury of plaintiff, un- 
less restrained by order of this Court. 


DE 

That the defendants, H. J. Barbey and Columbia 
River Packers Association and Baker’s Bay Fish 
Company operate four fish seines, each being over 
1250 feet in length over said premises belonging to 
plaintiff. and take from plaintiff’s said premises 
immense quantities of salmon, and drag said seines 
upon the beaches, i. e., the land between high and 
low tides, of said Sand Island, for the purpose of 
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taking fish; that in connection with said scining 
operations of said defendants, the said defendants 
keep on said Sand Island twenty-six or more horses 
and stable [267] said horses in buildings con- 
structed by defendants on the main land of said 
Island. 


TT. 

That defendants have no right, title or interest 
in and to said premises and should be restrained 
by order of this Court from fishing said premises 
and occupying said premises. 

WHEREFORE, Plaintiff prays a decree of 
Court as follows: 

1, For an order of the Court directing the de- 
fendant, Columbia River Packers Association. a 
corporation. Baker’s Bay Fish Company, a cor- 
poration, and H. J. Barbey to appear at a time 
fixed by this Court, and show eause why the said 
defendants should not be enjomed and restrained 
from trespassing upon the said premises set forth 
in the complaint herein and from seining said 
premises and the landing of fish thereon and using 
said premises for horses and men and carrying on 
said fishing and seining operations. 

2. That upon a hearing of this cause the Court 
decree that the defendants herein, and each of them. 
have no right, title or mterest in and to those cer- 
tain premises lying in the Columbia River south 
and west of Sand Island, or south and east of the 
Main North Ship Channel of the Columbia River 
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as shown by the Government map of the year 1933, 
and that the Court enter a decree declaring that 
the said premises are wholly within the State of 
Oregon, and the property of the plaintiff herein 
and that the plaintiff is entitled to the immediate 
and exclusive possession thereof, and that the Court 
render a further decree restraining and enjoining 
said defendants, and each of them, from using said 
premises in the manner aforesaid. [268] 

3. That the plaintiff recover of and from the de- 
fendants its costs and disbursements herein. [269] 


Jt was then stipulated as follows: 


That the photograph (Exhibit 14) was taken on 
July 10, 1928, at 11:50 A. M. and that low water on 
that day, in that area, would be at 12:05 P. M.; 

That the photograph (Exhibit 15) was taken on 
April 19, 1930, at 11:14 A. M. and that low water 
on that day, in that area, would be at 11:25 A. Mj 
taken on May 4, 1931, at about 9:10 A. M. and on 
that day, in that area, low water would be at 
9:28 A. M. ; 

That the phetographs, four in number, jointed 
together to make up Exhibits 19-A, 19-B, 19-C and 
19-D were taken on October 1, 1933, at about 5:11 
P. M. and that low water on that day, in that area, 
was at 4:48 P. M. 
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Thereupon counsel for the government offered m 
evidence as Government’s Exhibits 26, 27 and 28 
the original complaint, answer and amended answer 
in case No, L 11901 brought m the District Court 
of the United States for the District of Oregon by 
the United States of America, as plaintiff and 
against Columbia River Packers Association and 
others, as defendants. 

To which offer defendants objected as incompe- 
tent, irrelevant, immaterial, not proper rebuttal and 
have no tendency to prove any issue in this ease. 

Thereupon the court reserved ruling upon the 
offer, stating: 

“The COURT: Well, I haven’t time to 
examine the pleadings offered. I will reserve 
ruling on the admissibility of those, and then 
when JI finally dispose of the case I will rule 
on 1¢ then.’’ 


No ruling was made with respect to the offer be- 
fore the disposition of the case, or thereafter, hence 
they are omitted from this statement. [270] 


MR. W. C. BRUBAKER 


was recalled sa a witness for the government and 
testified : 


Direct Examination. 
Government Exhibit 29, for identification, was 
taken bv me at 1:15 P.M. on June 10, 1935, and 
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shows the area about Sand Island, Peacock Spit, 
North Jetty, Cape Disappointment and the distriet 
down there, 

Government Exhibit 30, for identification, was 
taken at 1:14 P. M. on the same day. It is looking 
out over Ihwaco to the south showing Sand Island, 
the entrance to the Columbia, Cape Disappointment 
and all that area. 

Government Exhibit 31, for identification, was 
taken by me at 1:16 P. M. of the same day. This 
shows Baker’s Bay from over Fort Columbia, Sand 
Island, Peacock Spit and North Jetty and I guess 
the town of Ilwaco. I don’t know whether this is 
Chinook or MeGowan, on there. The pictures were 
taken by myself for the U. 8. Engineers and accu- 
rately show the situation at that time. They were 
not retouched in any way. The state of the water 
at the time these pictures were taken was about 2.2 
feet above low tide. 


Cross Examination. 

I took some other pictures for the government 
about the same time but they were around the south 
jetty and north jetty and didn’t show up close. I 
didn’t take any at a higher tide. 

Exhibit 29 was taken on a tide of 2.2 ft. Tig 
mark or projection here (indicating) is the dike 
and here is the cutoff channel. It shows slight and 
I don’t suppose it is very deep. Here is a little 
breaker in it (indicating), over to the southwest 
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apof Sand Island is a body of clear water with a 
) ehannel leading into it. That is about the location 
) of the old channel that used to run up the south- 
west of the island, [271] 
Hxhibit S50 covers a much larger area and is 
) therefore on a smaller seale. On the lower part of 
the picture 1s some structures leading out from the 
mainland which is the hfe saving station on Cape 
Disappointment. Here (indicating) are the sands 
that I referred to as Peacock Spit in connection 
with the other pictures introduced. They are all of 
those sands running down from Cape Disappoint- 
ment. 

On Exhibit 31 the sands are still there and most 
of them above the 2.2 ft. level of water. The hght 
or white is sand and breakers. They are out to- 
wards the edge. 

Exhibits 29, 30 and 31 were received in evidence. 


(It is not practicable to here insert copies of 
the Exhibits. The original Exhibits with two 
additional duplicates of each will be trans- 
mitted with the record on appeal for the con- 
venience of the members of the Court), [272] 


After the Court handed down its opinion, the 
plaintiff dulv served and submiited to the Court the 
following 
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(Heading omitted) Pe) 
The above-entitled cause came on regularly for 
trial in the above-entitled Court, Honorable Charles 
C. Cavanah, Judge of said Court, presiding, on the 
lith day of June, 1935, the plaintiff, United States 
of America, appearing and being represented by 
Edwin D. Tieks, Assistant United States Attorney 
for the District of Oregon, and defendants, Colum- 
bia River Packers’ Association, a corporation; 
3aker’s Bay Fish Company, a corporation, and H. J. 
Barbey, appearing and being represented by A. E. 
Clark and Jav Bowerman, whereupon evidence, both 
oral and documentary, on behalf of the several par- 
ties was offered and received, the Court, having duly 
considered the evidence and arguments of counsel 
and being fully advised in the premises, now finds 
the following: 


FINDING OF FAGT No. 7. 
That on the 21st day of October, 1864, the Legis- 
lative Assembly of the State of Oregon passed an 
Act entitled: | 


‘‘An Act to grant to the United States all 
right and interest of the State of Oregon tc cer- 
tain tide lands herein mentioned :’’ 


That Section 1 of said Act provided as follows: 


“Section 1. There is hereby granted to the 
United States, all right and interest of the State 
of Oregon, in and to the land in front of Fort 
Stevens, and Point Adams, situate in this state, 
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and subjeet to overflow, between high and low 
tides, and also to Sand Island, situate at the 
mouth of the Columbia River in this state: the 
said island being subjeet to overflow between 
high and low tide.’’ 


That the said Sand Island has been for many years 
last past, and now is, located in the estuary of the 
Columbia River, near the mouth of said River, with- 


in the United States of America and within Clatsop 


County. State of Oregon, and within the jurisdiction 
of this Court. For a more complete and detailed 
description of said Island, reference is made to the 
maps and charts hereto attached and which form a 


part hereof and which show the approximate loca- 
tions, with the sands abutting from the southerly 


shores thereof. [274] 

For many vears last past, save for the occupation 
of said premises under leases and licenses executed 
by plaintiff from time to time and save for the en- 
eroachment of the defendants as to the years 1933 
and 1934 as hereinafter recited, plaintiff has held 
exclusive possession of Sand Island as holder of the 
unqualified fee and has so possessed the same as a 
military reservation of the United States, and said 
plaintiff is now the exclusive holder thereof and 
entitled to the exclusive possession thereof. 


FINDING OF FACT No. 2. 
The North Ship Channel of the Columbia River is 
an existent channel which takes a course westerly 
and northerly of Sand Island through Baker Bav 
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and proceeds thence southerly into the main or 
south ehannel of the Columbia River between the 
eastern shore of Cape Disappointment within the 
State of Washington and the westerly shore of Sand 
Island, and the said channel as so constituted marks 
the boundary line between the States of Oregon and 
Washington. 


FINDING OF FACT No. 3. 

That there is abutting from Sand Island a body 
of sands which forms the southerly and extreme 
southwesterly shore line of said Island and the 
same is subject to overflow between high and low 
tides. (See Exhibit ‘‘A’’, the map hereto attached). 
These sands have formed as accretions and addi- 
tions to Sand Island through the normal processes 
of the waves, sands, tides and currents of the Co- 
lumbia River, whieh said waves, sands, tides and 
currents have caused articles of sand and a certain 
sand bar and/or bars, situate during years previous 
to the south and west of Sand Island, to be broken 
up and shifted, to become attached to said Sand 
Jsland by a slow and imperceptible process; the 
said sands so formed constitute an accretion and 
an addition to Sand Island and form a part thereof. 

The southerly and extreme southwesterly shore 
line of said Sand [sland abuts upon and faces, with- 
out obstruction, the main body of the Columbia River 
and embraces the fishing sites and locations [275] 
hereinafter more particularly referred to as Site 
No. J, 2, 3, 4 and 5, respectively. (See plaintiff? 
Exhibit ‘‘B’”’ hereto attached). 
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FINDING OF FAQT No, 

That the waters of the Columbia River adjacent 
to Sand Island are frequented by salmon, and the 
sands abutting from the main land of said Sand 
Island along the southerly and extreme southwes- 
terly shore are peculiarly adapted for use in the 
drawing of seines and floating of fishing gear, and 
the said sands have had at all times herein men- 
tioned, and do now have, great value as sites and 
locations for the carrying on of fishing operations. 


FINDING OF FACT No. 5. 

That the Columbia River Packers Association, 
defendant herein, was at all times mentioned herein 
with respect to the operations of said company, and 
now is, a corporation dulv organized and existing 
under and by virtue of the laws of the State of 
Oregon, and during said times has been engaged, 
among other things, in the business of fishing for 
salmon and operating salmon canneries. 

That the Baker’s Bay Fish Company, defendant 
herein, was at all times mentioned herein with re- 
spect to the operations of said company, and now 
is, a corporation duly organized and existing under 
and by virtue of the laws of the State of Wash- 
ington and during said times has been engaged, 
among other things, in the business of fishine for 
salmon and operating salmon canneries. 


FINDING OF FACT No. 6. 
That on the 27th day of March, 1930, the defend- 
ants, H. J. Barbev and the Columbia River Packers 
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Association, defendants herein, leased from plaintiff, 
for seining and fishing purposes only, for a period 
of five years, certain fishing sites and locations styled 
as Sites Numbered 1, 2, 3, 4 and 5, which said sites 
embrace a continuous area along the southerly and 
extreme southwesterly shore of [276] Sand Island, 
more particularly deseribed, as to their approximate 
location, upon the map hereto attached and made 
a part hereof, marked Exhibit ‘'B’’; that said de- 
fendants, and each of them, including the Baker’s 
Bay Fish Company, after having occupied said 
Sand Island under the terms of the lease last above 
referred to for two suecessive seasons, to-wit: for 
the vears 1930 and 1931, thereupon secured a can? 
cellation thereof as of the 10th day of May, 1932; 
that thereafter, and during the fishing seasons of 
1933 and 1934, the said defendants continued to use 
the said properties and sites for the carrving on 
of fishing operations, without authority, or lease, 
or license of and from the plaintiff and in defiance 
of plaintiff’s right to absolute and exclusive pos- 
session of the said premises. 


FINDING OF FACT No. 7. 

That the defendants have threatened, and are now 
threatening, to enter upon the fishing sites and 
locations upon Sand Island embracing the sands 
situate along the southerly and extreme southwest- 
erly shore of said Island, heretofore deseribed, and 
to econduet fishing operations thereon, and unless 
said defendants, and each of them, are restrained 
by this Conrt from entering upon and repeating 
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the oceupaney of said premises without meght or 
authority as aforesaid, the said defendants will 
occupy the said fishing sites and locations for the 
fishing season of 1955 and succeeding years, to the 
irreparable injury and damage of plaintiff. 


FINDING OF FACT No. 8. 

That the defendants have no right. title and/or 
interest in and to Sand Island and the sands abut- 
ting therefrom and forming, a part thereof along 
the southerly and extreme southwesterly shore of 
said Island, and have never enjoved rights or inter- 

ests therein. save such as were obtained by said 
defendants by and under leases regularly entered into 
between the said defendants, or either or any of 
them, and the plaintiff, the United States of Amer- 
ica; that said defendants should be restrained from 
fishing the said premises and occupving the same. 
[277] 


FINDING OF FACT No. 9. 
That plaintiff has no plain, speedy or adequate 
remedy at law. 
And the Court, bemg fully advised in the prem- 
ises, does find the following: 


CONCLUSION OF LAW No. 1. 

That the State of Oregon granted to plaintiff, 
United States of America, on the 21st day of 
October, 1864, an unqualified fee in and to Sand 
Island, which said Island was described in the 
Legislative Act granting said premises as follows: 
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‘Section 1. There is hereby granted to the 
United States all right and interest of the State 
of Oregon, in and to the land in front of Tort 
Stevens, and Point Adams, situate in this state, 
and subjeet to overflow between high and low 
tides, and also to Sand Island, situate at the 
mouth of the Columbia River in this state; the 
said island being subject to overflow between 
high and low tide.”’ 


That the said Sand Island is and for many years 
last past has been located within Clatsop County, 
State of Oregon, and within the jurisdiction of this 
Court; that for many years last past, save for the 
occupation of said premises under licenses and leases 
executed by plaintiff from time to time and save 
for the encroachment of defendants as of the vears 
1983 and 1934, as hereinafter recited, plaintiff has 
been entitled to the exclusive possession of Sand 
Island as holder of the unqualified fee and has so 
possessed the same as a military reservation of the 
United States, and said plaintiff is now the exclusive 
holder thereof and entitled to the exclusive posses- 
sion thereof. 


CONCLUSION OF LAW No. Zz. 

That the North Ship Channel of the Columbia 
River is an existent channel, which takes a course 
westerly and northerly of Sand Island through 
Baker Bay and proceeds thence southerly into the 
main or south channel of the Columbia River be- 
tween the eastern shore of Cape Disappointment 
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within the State of Washington and the westerly 
shore of Sand Island; the said channel as so con- 
stituted marks the [278] boundary line between the 
States of Oregon and Washington. 


CONCLUSION OF LAW No. 3. 

That the Columbia River Packers Association, 
defendant herein, was at all times mentioned herein 
with respect to the operations of said company, 
and now is. a corporation duly organized and exist- 
ing under and by virtue of the laws of the State 
of Oregon and during said times has been engaged, 
among other things, in the business of fishing for 
salmon and operating salmon canneries. 

That the Baker’s Bay Fish Company, defendant 
herein, was at all times mentioned herein with 
respect to the operations of said company, and now 
is, a corporation dulv organized and existing under 
and bv virtue of the laws of the State of Wash- 
ington, and during said times has been engaged, 
among other things, in the business of fishing for 
salmon and operating salmon canneries. 


CONCLUSION OF LAW No. 4. 

That the sands abutting upon and from the main- 
land of Sand Island, and which form the southerly 
and extreme southwesterly shore line thereof, have 
formed as accretions and additions to Sand Island 
and are a part and parcel thereof, and the property 
of the United States of America. The southerly and 
extreme southwesterly shore line of Sand Island 
abuts upon and faces, without obstruction, the main 
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body of the Columbia River and embraces the fishing 
sites and locations described as Sites 1, 2, 3, 4 and 5, 
respectively, situate to comprise a continuous area 
along the southerly and extreme southwesterly shore 
of said Island and which are more particularly 
deseribed, as to approximate location, by reference 
to the maps, styled Exhibits ‘‘A’’ and ‘‘B’’, attached 
hereto and made a part hereof. 


CONCLUSION OF LAW No. 9. 

That that certain lease or license granted by plain- 
tiff to the Columbia River Packers Association, 
defendant herein, and H. J. Barbey, defendant here- 
in, under date of March 27, 1930, and which by its 
provisions was to extend for a period of five years 
from the date of its execution, was legally valid 
and binding and permitted occupancy of the fishing 
sites and locations hereinabove defined by [279] 
said defendants up to and until the 10th day of 
May, 1932, when the same was legally cancelled; that 
thereafter and during the fishing seasons of the years 
1933 and 1934, respectively, the occupancy of Sand 
Island and the fishing sites aforesaid, appurtenant 
thereto, by said defendants was without right and 
constituted a trespass upon said properties and a 
violation and encroachment upon the right of the 
United States to have and hold absolute and exelu- 
sive possession of said Sand Island. 


CONCLUSION OF LAW No. 6. 
That said defendants, and each of them, are with- 
out right, title or interest in and to Sand Island 
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or any part thereof, including the sands which have 
formed as accretions to said Island as aforesaid, 
and which embrace in part the fishing sites num- 
bered 1, 2. 8, 4 and 5, respectively, heretofore more 
particularly described. 


CONCLUSION OF LAW No. 7. 

That the defendants have threatened and are now 
threatening to enter upon the fishing sites and 
locations upon Sand Island heretofore described 
and to conduct fishing operations thereon, and wtn- 
less defendants are permanently restrained and en- 
joined from entering upon and conducting fishing 
operations upon said fishing sites and locations, the 
plaintiff herein will suffer irreparable injury and 
damage. 


CONCLUSION OF LAW No. 8. 

That a decree should be entered herein enjoiing 
the said Columbia River Packers Association, 
Baker’s Bay Fish Company, and H. J. Barbey, 
permanently inhibiting and restraining said defend- 
ants, and each of them, and all their officers and 
agents and emplovees, from entering upon or oc- 
cupying Sand Island and any part thereof, includ- 
ing the sands abutting therefrom and which form a 
part thereof, as aforesaid, and which embrace the 
fishing sites numbered 1, 2. 3, 4 and 5, respectively, 
and which are hereinabove more _ particularly 
described. [280] 


CONCLUSION OF LAW No. 9. 
That plaintiff has no plain, speedy or adequate 
remedy at law. 
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CONCLUSION OF LAW No. 10. 

That plaintiff is entitled to recover of and from 
the defendants its costs and disbursements incurred 
herein. 

To all of which the defendants, and each of them, 
do hereby except and exception allowed. 

Dated at Portland, Oregon, this 


BO Cee eee err 


District Judge. [281] 


(EXHIBIT ‘*‘A’’ mentioned in and attached 
to said proposed findings and conclusions is 
identical with Exhibit 5 received in evidence and 
hence is here omitted. No Exhibit ‘‘B’’ was 
attached). 


Thereupon defendants duly served and submitted 
to the Court the following objections and exceptions 
to said proposed findings and conclusions, as 
amended. [282] 


[Title of Court and Cause. | 


Objections and Exceptions of Defendants to 
Proposed Findings of Fact and Con- 
elusions of Law as Amended. 


Come now the defendants, and object and ex- 
cept to the proposed Findings of Fact and Conclu- 
sions of Law as amended which were prepared and 
served by counsel for the plaintiff upon the defend- 
ants, as follows: 
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a. 
To Finding of Fact No. 1 and particularly the 
following part thereof: 


‘‘Kor a more complete and detailed descrip- 
tion of said Island, reference is made to the 
maps and charts hereto attached and which 
form a part hereof and which show the approxi- 
mate locations, with the sands abutting from the 
southerly shores thereof. 

For many years last past, save for the occu- 
pation of said premises under leases and li- 
censes executed by plaintiff from time to time 
and save for the encroachment of the defend- 
ants as to the years 1933 and 1934 as herein- 
after recited, plaintiff has held exclusive pos- 
session of Sand Island as holder of the unquali- 
fied fee and has so possessed the same as a 
military reservation of the United States, and 
said plaintiff is now the exclusive holder there- 
of and entitled to the exclusive possession 
thereof.’’, 


for the following reasons: 


(a) That the said Finding undertakes to deseribe 
Sand Island as claimed by the plaintiff, by refer- 
ring to maps and charts attached to the proposed 
Finding. That there are no charts attached thereto. 
That there is what purposts to be a [283] map at- 
tached thereto, marked Exhibit A, which is an in- 
accurate, incomplete result of some partial and un- 
finished surveys as disclosed by the evidence. 

(b) That said proposed Finding as to the de- 
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scription of Sand Island is so vague, indefinite and 
uncertain as to be ineapable of understanding, de- 
termination or application to the facts in evidence 
or to the area in controversy. 

(c) That said Exhibit A attached to the pro- 
posed I*indings of Fact and Conclusions of Law as 
amended does not purport to exhibit conditions 
existing at the time this suit was brought or at any 
time prior thereto but insofar as it discloses con- 
ditions in the vicinity of Sand Island it relates 
to the year 1935 after the sands south and west of 
Sand Island and which constitute the premises in 
controversy, had through accretions built up and 
enlarged to a point of juncture with Sand Island. 

(d) That said map is not complete, is the result 
of partial surveys and was prepared for the pur- 
pose of making it appear that the sands constituting 
the area in controversy had grown out from Sand 
Island rather than growing toward Sand Island. 

(e) That the said map, Exhibit A, has no ten- 
dency to prove any issue in this case and no ten- 
dency to prove that the sands in controversy are 
accretions to Sand Island. 

(f) Object and except to attaching to the Pro- 
posed Findings of Fact and Conclusions of Law, 
as amended, the said map, Exhibit A, or any other 
maps or charts which are referred to in said pro- 
posed Findings and Conclusions but not in anywise 
identified or attached, as hereinbefore stated, upon 
the ground that it would be unfair and improper 
to select a particular map or chart and attach the 
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same to [284] the proposed Findings of Fact and 
Conclusions of Law, as amended, there being many 
maps and charts in evidence showing the conditions 
from time to time and from year to year. 

(¢) That the proposed finding that plaintiff has 
been in the exclusive possession of Sand Island 


‘Ccave for the encroachment of the defendants 
as to the years 1933 and 1934’’ 


is ambiguous, indefinite and uncertain, as what con- 
stitutes Sand Island in the meaning of this finding 
is undetermined except by vague reference to maps 
and charts which are not attached to the proposed 
findings and, furthermore, the recital 


‘“‘save for the encroachment of the defendants 
as to the years 1933 and 1934”’ 


is wholly unsupported by the evidence and is di- 
rectly contrary to the undisputed evidence. 


II. 

Object and except to the Proposed Finding of 
Fact No. 2 for the following reasons: 

(a) That the description of the course of the 
North Ship Channel as it proceeds through and 
westerly from Baker’s Bay is vague, indefinite and 
incapable of location, and is contrary to the evi- 
dence. 

(b) It undertakes to find and fix the boundary 
line between the States of Oregon and Washington 
without the presence of either State in this case. 
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ide: 

Object and except to proposed Finding of Fact 
No. 3 for the following reasons: 

(a) That the same is vague, indefinite and in- 
capable of application to the evidence or to the area 
in controversy. 

(b) Assuming that the sands referred to in said 
proposed [285] finding are the bodies of sand dis- 
closed by the testimony, including the maps in evi- 
dence in this case, that the same is unsupported by 
and contrary to the evidence and contrary to law. 

(c) That it undertakes to attach to and make a 
part of Sand Island the whole area southerly to the 
main or South Ship Channel of the Columbia River, 
which is far distant from Sand Island, contrary to 
the evidence and contrary to law. 

(d) ‘That the premises in controversy in this case 
are not at or near sites Nos. 1, 2, 3, 4 and 5, or either 
thereof. 

(e) That no Exhibit B is attached to the Pro- 
posed Findings of Fact and Conclusions of Law, as 
amended, and there is no means of determining what 
is meant by Exhibit B, whether it is a map, plat, 
chart or other document, and therefore such refer- 
ence Is meaningless and should be deleted. 


IV. 
Object and except to proposed Finding of Fact 
No. 4 upon the ground that the same is wholly un- 
supported by and is contrary to the evidence. 


V. 


Object and except to proposed Finding of Fact 
No, 6, as amended, as follows: 
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(a) That the premises in controversy are not at, 
near or connected with sites Nos. 1, 2, 3, 4 and 5, or 
either thereof. 

(b) hat in said Finding the location of certain 
premises purport to be shown by a map said to be 
marked Exhibit B. That no map, chart or other 
document marked Exhibit B is attached to said 
Proposed Findings of Fact and [286] Conclusions of 
Law, as amended, or made a part thereof. 

(c) That the sites numbered 1, 2, 3, 4, and 5 on 
Sand Island covered by a lease of March 27, 1930, 
extended only to low water mark on Sand Island 
and did not extend, as disclosed by the undisputed 
evidence in this case, to any areas below low water 
mark as aforesaid and did not extend to any of the 
premises in controversy in this suit, which premises 
do not now and never did constitute any part of 
Sand Island or any part of sites 1, 2, 3, 4 and 5. 

(d) That the recital that defendants during the 
fishing seasons of 1933 and 19384 continued to use 
sites 1, 2, 3, 4 and 5 for the carrying on of fishing 
operations 1s unsupported by and contrary to the 
evidence, the undisputed evidence being that neither 
of the defendants used said sites or either thereof, 
for the purpose of carrying on any fishing opera- 
tions after August 25, 1931. 


‘ae 
Object and except to proposed Finding of Fact 
No. 7 for the reasons that the same is unsupported 
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by and is contrary to the evidence, that by the use 
of an alleged map of 1932 plaintiff is endeavoring to 
have this eourt take jurisdiction over and adjudi- 
eate rights eoneerning the lands and areas on the 
Washington side of the only charted channel into 
Baker's Bay as disclosed by later maps, and it is 
undertaking to deprive defendants as lessees of the 
State of Washington of what rights they may have 
under leases of Jands in front of and lying on the 
Washington side of the North Ship Channel as it 
existed when this suit was brought and as it existed 
since this case was tried. 


08 

Object and except to proposed Finding of Fact 
No. [287] 8. as amended, for the reasons: 

(a) That the recital that the defendants have no 
right, title and/or interest in and to Sand Island is 
outside the issues and meaningless for the reasons 
that the defendants have at no time claimed, either 
in the pleadings in this suit or otherwise, that they 
had any right, title or interest in or to said Island 
or any part thereof, and at all times expressly dis- 
claimed any interest therein, and what is meant by 
the term ‘“‘Sand Island’’ in this recital is left 
uncertain and undetermined. 

(b) The recital that the defendants have no 
right, title and/or interest in the sands abutting 
upon said Sand Island and forming a part thereof 
along the southerly and southwesterly shore is also 
outside the issues and meaningless, as the defend- 
ants have not, either in the pleadings or otherwise, 
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claimed any right, title or interest in Sand Island 
or any sands which are a part thereof but on the 
contrary have expressly disclaimed any sueh inter- 
est, and what sands are referred to as abutting on 
Sand Island are left undeseribed and undetermined. 

(ce) lf by Sand Island and the sands abutting 
therefrom, it is intended to include the premises in 
controversy in this suit, the recital or finding is 
unsupported by the evidence and 1s contrary to the 
undisputed evidence which shows that there were no 
accretions to Sand Island on the southerly and west- 
erly shore thereof during the past ten or fifteen 
vears but that said shore line had eroded or receded 
and that the sand formations to the south and west 
had formed a juncture with Sand Island at certain 
points through accretion to said sands and_ not 
through accretions to Sand Island. [288] 

(d) That, if said finding is intended to describe 
and embrace the premises in controversy in this 
suit, it is undertaking to find and adjudicate upon 
rights concerning lands and areas on the Washing- 
ton side of the North Ship Channel into Baker’s 
Bay and to determine the location of the North 
Ship Channel and the boundary line between the 
two States and is undertaking to deprive defend- 
ants, as lessees of the State of Washington, of such 
rights as they may have under leases from said 
State. 

(e) It finds by inference that the defendants 
have been fishing on Sand Island and that they 
should be restrained from so doing, when by the 
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by and is contrary to the evidence, that by the use 
of an alleged map of 1932 plaintiff is endeavoring to 
have this court take jurisdiction over and adjudi- 
eate rights concerning the lands and areas on the 
Washington side of the only charted channel into 
Baker's Bay as disclosed by later maps, and it is 
undertaking to deprive defendants as lessees of the 
State of Washington of what rights they may have 
under leases of lands in front of and lving on the 
Washington side of the North Ship Channel as it 
existed when this suit was brought and as it existed 
since this case was tried. 


valli 

Object and except to proposed Finding of Fact 
No. [287] 8. as amended, for the reasons: 

(a) That the recital that the defendants have no 
right, title and/or interest in and to Sand Island is 
outside the issues and meaningless for the reasons 
that the defendants have at no time claimed, either 
in the pleadings in this suit or otherwise, that they 
had any right, title or interest in or to said Island 
or anv part thereof, and at all times expressly dis- 
claimed any interest therein, and what is meant by 
the term ‘‘Sand [Island’’ in this recital is left 
uncertain and undetermined. 

(b) The recital that the defendants have no 
right, title and/or interest in the sands abutting 
upon said Sand Island and forming a part thereof 
along the southerly and southwesterly shore is also 
outside the issues and meaningless, as the defend- 
ants have not, either in the pleadings or otherwise, 
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claimed any right, title or interest in Sand Island 
or any sands which are a part thereof but on the 
eontrary have expressly disclaimed any such inter- 
est, and what sands are referred to as abutting on 
Sand Island are left undescribed and undetermined. 

(ce) If by Sand Island and the sands abutting 
therefrom, it is intended to include the premises in 
controversy in this suit. the recital or finding is 
unsupported by the evidence and is contrary to the 
undisputed evidence which shows that there were no 
accretions to Sand Island on the southerly and west- 
erly shore thereof during the past ten or fifteen 
years but that said shore line had eroded or receded 
and that the sand formations to the south and west 
had formed a juncture with Sand Island at certain 
points through accretion to said sands and not 
through aceretions to Sand Island. [288] 

(d) That. if said finding is intended to deseribe 
and embrace the premises in controversy in this 
suit, it is undertaking to find and adjudicate upon 
rights concerning lands and areas on the Washing- 
ton side of the North Ship Channel into Baker's 
Bay and to determine the location of the North 
Ship Channel and the boundary line between the 
two States and is undertaking to deprive defend- 
ants, as lessees of the State of Washington. of such 
rights as they mav have under leases from said 
State. 

(e) It finds by inference that the defendants 
have been fishing on Sand Island and that they 
should be restrained from so doing, when by the 
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undisputed testimony the defendants have not fished 
on Sand Island, or any part of Sand Island, and 
have not attempted to do so, since August 25, 1931. 


“yal 

Object and exeept to all and singular the pro- 
posed Conclusions of Law, for the reasons: 

(a) That they are not conclusions of law, but 
mere repetitions, sometimes in identical form and 
sometines in different form, of the proposed Find- 
ings of Fact, as amended. 

(b) That they are unsupported by and contrary 
to the evidence and to law. 

(c) That they are unsupported by the Proposed 
Findings of Fact, as amended. 

(d) For the further reason that the only decree 
which may be properly entered in this snit is a 
decree dismissing the bill of complaint and the suit. 

These objections and exceptions are filed without 
in anywise waiving the objections and exceptions 
heretofore filed to the Findings of Fact and Conelu- 
sions of Law served upon counsel for defendants 
some days prior to the service [289] upon them of 
the Proposed Findings of Fact and Conclusions of 
Law, as amended. 

JAY BOWERMAN 
A. EH, CLARK 
Attorneys for Defendants. [290] 
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Thereupon and after consideration of the fore- 
going, the Court made, filed and caused to be en- 
tered the findings, conclusions and deeree which 
were entered in this suit. 

CLARK & CLARK, 
JAY BOWERMAN, 
Attorneys for Defendants-Appellants. 


District of Oregon, 
State of Oregon, 
County of Multnomah.—ss. 


Due and timely service of the foregoing State- 
ment of the Evidence and Trial Record is hereby 
admitted at Portland, Oregon, this 31st day of 
October, 1935, by receiving a copy thereof, duly 
certified to as such by A. EB, Clark of Attorneys for 
Defendants-Appellants. 

CARL C. DONAUGH, 
Attorneys for Plaintiff-Respondent. 


State of Oregon, 
County of Multnomah, 
District of Oregon—ss. 


Due and timely service of the foregoing State- 
ment of the Evidence and Trial Record, together 
with receipt of a copy thereof, duly certified as such 
by A. E. Clark, one of the attorneys for defendants- 
appellants, is hereby admitted at Portland, Oregon, 
this 31st day of October, 1935, and any other or fur- 
ther notice of the filing and lodging of said state- 
ment and record with the clerk of the above named 
court is hereby waived and consent given that said 
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statement may be changed, modified and approved 
in its present form or as changed and modified with- 
out further notice to the State of Oregon. 
I. O. VAN WINKLE 
Attorney General of the State of Oregon. 
RALPH KE. MOODY, 
Assistant Attorney Gencral, 
Attorney for the State of Oregon. 


Due and timely service of the attached Statement 
of evidenee lodged by defendant with the clerk of 
the above court on October 31st, 1935. 

G. W. HAMILTON, 
Attorney General of the State of Washington. 
R. G. SHARPE, 
Assistant Attorney General of the State 
of Washington, 
Attorneys for the State of Washington. [291] 


re 


IT IS AGREED that the foregoing statement of 
the evidence and trial record is proper and consent 
is hereby given to the approval, allowance and set- 
tling thereof by the Court forthwith. 

Dated this 16th day of November, 1955. 

UNITED STATES DISTRICT 
ATTORNEY, 
EDWIN D. HICKS, 
Solicitor for Plaintiff. 
ALFRED E. CLARK, 
M. H. CLARK, 
JAY BOWERMAN, 
Solicitors for Defendants. [292] 


u 
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This is to certify that the foregoing statement of 
evidence and trial record is hereby allowed and ap- 
proved and, together with the exhibits hereinafter 
referred to, declared to contain a statement of all 
the evidence and of the trial record in said cause 
bearing upon the questions Involved on appeal in 
said cause, and that portions of said evidence which 
appear in the exact words of the witnesses are so 
reproduced, at the request of one or the other of 
the parties to this cause, and by direetion of the 
Court, in order to properly present the effect 
thereof. The Court has by separate order identi- 
fied as having been received in evidenee and made 
a part of the record on appeal exhibits marked 
‘‘Government’s Exhibits 1, 2, 3, 5, 6, 24, 25, 29, 30 
and 31’’ and ‘*‘ Defendants’ Exhibits 8, 9, 14, 15, 16, 
17, 18, 19-A, 19-B, 19-C, 19-D, 20, 21, 22 and 23” 
and said statement of the evidence and trial record 
is hereby ordered filed as the statement of the evi- 
dence and trial record to be included in the record 
on appeal in the above-entitled cause, as provided 
in Equity Rule No. 75. 

Dated this 18th day of November, 1935. 

CHARLES C, CAVANAH, 
Judge of the United States District Court for the 
District of Oregon, presiding in the above-en- 
titled cause. 


[Endorsed]: Filed November 19, 1935, [293] 
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AND AFTERWARDS, to-wit, on the 22nd day 
of November, 1935, there was dulv filed in said 
Court, a SUPPLEMENTAL PRAECIPE FOR 
TRANSCRIPT, in words and figures as follows, 
to-wit: [294] 


[Title of Court and Cause. ] 


SUPPLEMENTAL PRAEOCIPE FOR 
TRANSCRIPT. 


To the Clerk of the Above-Entitled Court: 

You will please prepare and certify as a part of 
the reeord on appeal in this cause, for transmission 
to the United States Cireuit Court of Appeals for 
the Ninth Cirewit, in addition to the papers, files 
and documents specified in the Praecipe for Tran- 
script heretofore filed, the followmg additional 
papers which have been filed sinee said former 
Praecipe was filed: 

(1) The Opinion of the court made and entered 
prior to the entry of the Findings of Fact, Con- 
clusions of Law and Decree. 

(2) Stipulation between the defendants and the 
State of Oregon relating to Plaintiff’s exhibits 
J, 5, 6, 24, 29, 30 and 31 and Defendants’ exhibits 
12 Sy 16097, 18, 19 1-Bylos@ and 19-0. 

(3) Stipulation between the defendants and the 
State of Washington relating to Plaintiff’s exhibits 
1, 5, 6 24,929, 20 and 31 and Defendants’ Gaim 
14, 15, 16, 17, 18, 19-A, 19-B, 19-C and 19-D. [295] 

(4) Order based on the two foregoing stipula- 
thems. 
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(5) Stipulation that original exhibits be re- 
tained in the custody of the Clerk of the above en- 
titled court at Portland, for use of the parties in 
the preparation of their bricfs, ete. 

(6) Order based on said stipulation. 

(7) This Supplemental Praceipe. 

Dated November 21st, 1935. 

CLARK & CLARK and 
M. H. CLARK, 
JAY BOWERMAN, 
Solicitors for Defendants-Appellants. [296] 


District of Oregon, 
State of Oregon, 
County of Multnomah.—ss. 


Due service of the within Supplemental Praecipe 
for transcript is hereby accepted in Multnomah 
County, Oregon, this 21 day of November, 1935e0y 
receiving a copy thereof, duly certified to as such by 
M. H. Clark, of Solicitors for Defendants-Appel- 
lants. 

EDWIN D. HICKS, 
Of Solicitors for Plaintiff-Respondent. 


District of Oregon, 
State of Oregon, 
County of Multnomah.—ss. 

Due and timely service of the attached defendants’ 
and appellants’ supplemental praecipe for tran- 
script of record, by receipt of a true copy thereof, 
certified to be such by M. H. Clark, one of attor- 
neys for defendants-appellants, is hereby acknowl- 


336 Columbia Riv. Pack. Asso. ct al. 


edged at Portland, Oregon, this 21st day of Novem- 
ber, 1935. 
I. H. VAN WINKLE, 
Attorney General of the State of Oregon. 
RALPH EF. MOODY, 
Assistant Attorney General of the State 
of Oregon, 
Attorneys for the State of Oregon. 
Due and timely service of the attached Defend- 
ants’ Supplemental praeecipe for transcript of rec- 
ord by receipt of a true copy thereof, acknowledged 
this 21st day of November, 1935. 
G. W. HAMILTON, 
Attorney General of the State of Washington. 
R. G. SHARPE, 
Assistant Attorney General of the State 
of Washington, 
Attornevs for the State of Washington. 


[Endorsed]: Filed November 22, 1935. [297] 
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United States of America, 
District of Oregon.—ss. 


I, G. H. Marsh, Clerk of the District Court of the 
United States for the District of Oregon, do hereby 
certify that the foregoing pages numbered from 4 
to 297, inclusive, constitute the transcript of record 
upon the appeal from a judgment of said court in a 
eause then pending therein, numbered in said court 
E-9471, in which the United States of America is 
plaintiff and appellee, The Columbia River Packers’ 
Association, a corporation, Baker’s Bay Fish Com- 
pany, a corporation, and H. J. Barbey, are defend- 
ants and appellants, The State of Washington, is 
petitioner and appellee, and The State of Oregon 
is petitioner and appellee; that the said transeript 
has been prepared by me in accordance with the 
praecipe and supplement praecipe for transcript 
filed by said appellants, that the same has been by 
me compared with the original thereof, and is a 
full, true and complete transcript of the record and 
proceedings had in said court in said cause, in ac- 
cordance with the said praecipe and supplement 
praecipe, as the same appear of record and on file 
at my office and in my custody. 

I further certify that the cost of the foregoing 
transcript is $47.75, and that the same has been 
paid by the said appellants. 

IN TESTIMONY WHEREOF T have hereunto 
set my hand and affixed the seal of said court, at 
Portland, in said District, this 27th day of Novem- 
ber, 1935. 

[Seal] G. H. MARSH, Clerk. [298] 


338 Columbia Riv. Pack. Asso. et al. 


[Endorsed]: No, 8055. United States Circuit | 
Court of Appeals for the Ninth Circuit. Columbia | 
River Packers Association, a corporation, Baker’s | 
Bay Fish Company, a corporation, and H. J. Barbey, | 
Appellants, vs. The United States of America, The } 
State of Oregon, and The State of Washington, | 
Appellees. Transcript of Record. Upon Appeal | 
from the District Court of the United States for the 
District of Oregon. 


HKiled November 29, 1935. 
PAUL Pro’ BRIER 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 


